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CHAPTER I. 



ON THE UTILITY OF SOME FEUOAI. FORMS. 

r 

In endeavouring to bring into general view the in- chap. l 
expediency of the subsisting law of entail in Scot- 
land, it may not be improper to make some preli- 
minary remarks on the feudal institutions from 
which it has emanated. 

The rise, progress, and decline of the Feudal 
System form an important subject for antiquarian 
research and historical detail. It has passed through 
its course of growth, maturity, and decay. In 
bending to the effects of time, to the increase of 
intelligence, and to the efforts of commercial en<- 
terprise, with which its usages are incompatible ; 
the Feudal System is now chiefly to be traced in 

B 



8 ON THE UTILITY 

ci»p. I. the consequences resulting from it Some of these 
consequences seem to operate with most injurious 
influence upon the progressive improvements of 
the country ; and it may be of use to excite atten- 
tion to those points which tend to retard the rapid 
increase of national prosperity. 

By the Feudal System a chain of military sub- 
ordination was formed, well calculated for mutual 
protection and defence, before the regular adminis- 
tration of law, enforced by the established autho- 
rity of the executive powers of the state, was ade- 
quate to aflTord that protection. A state of society 
so constituted, is inconsistent with the progress of 
improvement, to which the exertions of the hu- 
man mind naturally tend, when not impeded by 
circumstances of an unpropitious nature. 

The course of events led to the introduction of 
Feudal Law, and to its decay in England, at a more 
early period than in Scotland. The spirit of in- 
quiry which took place in that country in the reign 
of Charles the First, increased by the resistance 
excited by his arbitrary and oppressive measures, 
laid a foundation for removing such institutions as 
appeared inconsistent with public Hberty and na- 
tional prosperity. Accordingly, during the mili- 
tary despotism of Cromwell, an ordinance was 
passed for abolishing vassalage and the whole train 
of feudal incidents ; and in the first session of Par- 
liament, after the Restoration of Charles II., an 
act was passed ^ abolishing the courts by which 

* IS Charles II. cap. 24, I66O. 
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these incidents were enforced, stating in the pre- Cha^ i. 
amble, * that it hath been found by former expe- 

* rience that these courts have been much more 

* burthensome, grievous, and prejudicial to the king- 

* dom than they have been beneficial to the King,' 
By this act a revenue was settled upon the King in 
lieu of the services which were abolished, and it 
seems to have been passed without any important 
discussion. This statute, Blackstone says, * * was 

* a greater acquisition to the civil property of this 

* kingdom than even Magna Charta itself; since 

* that only pruned the luxuriance that had grown 

* out of the military tenures, and thereby preserved 

* them in vigour ; but the statute of King Charles 

* extirpated the whole, and demolished both root 

* and branches/ 

The example of the English legislature, which 
had been frequently imitated in giving effect to 
feudal usages, was not, however, followed in Scot- 
land. The oppressive exactions incident to feudal 
tenures were not abolished in this country till the 
year ly^*?- The object of the two statutes then 
passedf for abolishing territorial heritable jurisdic- 
tions and wardholding, (or knights service, as it was 
denominated in England,) was to establish the fu- 
ture tranquillity of the kingdom after the recently 
quelled rebelUon. In the preamble of the statute 
for abolishing military tenures in Scotland, the 
words of the statute of King Charles above quoted 
have been adopted. These statutes have been of 

♦ B. ii. c. 5, p. 77. t 20 Geo. II. cap. 43. . Ibid. cap. 50, 1747. 
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^•p- 1* most signal benefit in promoting national industry; 
by removing the obstacles to it arising from the 
turbulence and habits of feudal government. 

Till the year 1747, Scotland seems to have de- 
rived little benefit from the union with England ; 
and from that period an era may be said to have 
commenced, from which agricultural, manufactur- 
ing, and commercial industry has fiourished. The 
statute for abolishing heritable jurisdictions, highly 
beneficial as it was intended to be, and as it un- 
questionably has proved, was not, however, passed 
without strenuous opposition. The question was 
put to the vote in the House of Commons, upon 
each of the three readings of the bill, ^ and was 
only carried by a majority of twenty-five upon the 
first vote* This fact shows how far prejudice may 
mislead men in opposing general measures, how- 
ever beneficial ; when leading to any alteration in 
their accustomed habits. 

The Feudal System is now chiefly to be traced 
in the forms by which heritable property is acquir- 
ed, transmitted, or encumbered by securities. It 
has been stated, t that the forms of conveyancing 
in England have become so very verbose, as to be 
intolerable ; and that the mischief thus caused is 
incalculable, in creating confusion, enhancing ex- 
pense, and increasing delay. It has been suggest- 
ed, that measures should be adopted to remedy 
this evil. In Scotland, the forms of conveyancing 

* Parliamentary Debates in 1747* 

t Miller on the Present State of the Civil Laiv of England, 
p. $75. 
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are still regulated by the principles of feudal law. <^W- 1- 
The various stipulations of "parties must still be ex- 
pressed under all the trammels of feudal forms ; and 
the questions which arise for subsequent discussion 
are much more numerous than would take place, 
fix)m any want of perspicuity in expressing the de- 
liberate intention of parties unfettered by cumber- 
some formalities. It has been proposed in Eng- 
land,* that forms for the most common deeds and 
instruments should be prepared and published by 
the legislature, and that conformity to them should 
be constantly and vigorously enforced as a means 
of correcting one of the most universal grievances 
in conveyancing. Any measures which can be de- 
vised tending to diminish expense in transferring 
property, and to facilitate transactions connected 
with it, by deeds so framed as to be easily intelli- 
gible to the parties themselves, as well as to their 
professional advisers, seem to deserve consideration 
in a commercial country. Changes of this nature, 
however, can only be safely effected with a cau- 
tious hand, and under the careful superintendence 
of men of practical experience as weU as undoubt'- 
ed talent. Such extensive interests are involved in 
the perplexing intricacies of feudal formalities, that 
in simplifying the system of future conveyancing, 
the rules of law affecting subsisting rights must in n6 
respect be endangered; — ^while future investitures 
may be rendered less intricate. The occasion for 
such alterations seems to occur in every country 

* Miller on the Present State of the Civil L«w of England, 
p- S77. 
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Chap. I. in the progress of society. Voltaire thus mentionfih 
it in France, '' L'anarchie feodale ne subsiste plus, 
< et plusieurs de ses lois subsistent encore ; ce qui 
* met dans la legislation Fran9aise une confusioji 
' intolerable." * The reluctance to adopt such 
alterations is illustrated in the strong opposition 
which the Statute of 4 Geo. II. cap. 24, encoun- 
tered in 1731 ; although the purpose of it was 
merely to enact, that the procedure in the Courts 
of Law in England should be conducted in the 
EngUsh language, f 

It may be stated with some confidence, that one 
deed of feudal formality, of great importance and 
in daily use, may now be safely dispensed with. 
The sole purpose of an instrument of sasine is to 
attest by unexceptionable, and the only admissible 
evidence, that possession has been given agreeably 
to the disponer's precept by symbolical delivery; 
to supply in the conveyance of land, the place of 
actual delivery, by which the transference of move- 
able property is completed. The attestation of a 
notary, written upon the principal deed of con- 
veyance, stating the only fact required in evidence, 
and subscribed by him and witnesses, would serve 
every purpose for which the extended instrument 
of sasine is really useful. A legislative Act might 
render the registration of the deed of conveyance, 
with the attestation of the notary upon it, equally 
effectual with the registration of a separate instru- 
ment of sasine ; subject to all the sanctions and rules 
applicable to the registration of sasines, by the 

* Precis du Siecle de Louis XV. p. 394. 

t Hansard's Parliamentary History, vol. viii. p. 414. 
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act 1617) cap. 16. Many advantages would arise ci»p.i. 
from $uch an alteration.. Expense would be saved, 
and, what is of stiUmore importance, security would 
be increased. A deed of conveyance is generally 
revised with great care and attention by the grant- 
er of it, if it is only to take effect upon his death ; 
and both by the granter and receiver of it, if it 
ari3es from an onerous transaction ; and likewise by 
their professional advisers. The instrument of sar 
sine following upon it, cannot increase the validi- 
ty of its warrant, if defective in legal formality. 
But any error (even clerical error) in the sasine 
may prove fatal to the security which it is intended 
to complete. By requiring the deed of convey- 
ance itself to be put upon record, instead of a nar- 
rative of the purposes of it, contained in an instru- 
ment of sasine, which may be imperfect or inac- 
curate, there is less risk of error ; and it would be 
only necessary to record one deed instead of two, 
in order to provide against the risk of important 
documents being lost or destroyed. The present 
notorial docquet upon an instrument of sasine, is 
extremely inaccurate. The notary is required to 
attest, that after reading the conveyance, and hav- 
ing seen the symbols of possession delivered in terms 
of the precept, he had prepared the instrument of 
sasine ; although, in point of fact, the instrument 
is always previously prepared, ready for the sub- 
scription of the notary and witnesses; and is very fre- 
quently not prepared by the notary, but is transi- 
mitted to him for the sole purpose of attending to 
these formalities, which must take place upon the 

1 
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«ii^ !• property, and which the distant randence of tlie 
person who prepared the deed, may render inc<m» 
venient for him personally to carry into execution. 
This critical objection, however, is so perfectly un* 
derstood in practice, that no one is misled by it 
But, in one material respect, the deed is opea to 
error. It is necessary to engross in it, verbatim, 
the precept upon which it proceeds, including tibe 
subscriptions of parties and witnesses, and the dates 
and places of subscription. This clause is often of 
considerable length, and an error in transcribing it, 
may be &tal to the whole security. 

L^st those who are startled at every proposed 
change, as dangerous, should refuse con»deration 
to such measures as have been suggested, it may 
be proper to bring into view, that althou^ by in- 
novations, the system of feudal law has been esta- 
blished, and has decayed ; this proposed alteration 
would not be an innovation f —but a return to fhe 
ancient Law of Scotland. Lord Stair infonns us, 

< that King James L* having been long detained 

* in England, and being taken on his voyage gcnag 

< to France, did thence bring in the solemnity of sei^ 

* sins by the instrument of a notary, about the y^u- 

* 1430, as Craig relateih, and yet saith, that long 

* thereafter, even near to his time, (l600)thebailie's 
^ sealupcm thesuperior's disposition, charter, or pre- 
' cept, was sufficient to instruct delivery of posses- 
^ sion.' Craig states,t that instruments of sasine 
were introduced fo prevent the frauds and dcMibts 

• B. ii. T. 3. sect. 16. i Lib. ii. Di«g, 7, 
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)riiicfa occurred, 03 to the deUvery of possession^ cba^^h 
idiich some thought might be any where by deH« 
very c^ staff and baton, some in court, and others 
exfyra curiam coram Paribus ; and, to remove these 
doubts, it sealed proper that delivery of possession 
should always be given upon the lands transferred. 
The act 1617) c. 16, requiring the registration of 
sasines as a means of security, rendered it indis- 
pensable to extend a separate instrument But the 
act of recording the conveyance, may be held 
equivalent to delivery ; and if any doubts should 
be entertained upon that point, the attestation of a 
notary upon the deed itself, that possession had been 
given by symbolical delivery, may now certainly sup- 
ply the seal of the bailie mentioned by Craig, as the 
evidence of sasine, when writing was no common ac- 
quirement ; and the registration of the deed itself 
with such attestation upon it, may supply the place 
of the instrument of sasine. 

Another deed in common use seems still more 
superfluous than the instrument of sasine. In pass- 
ing signatures of resi^ation, as warrants for char- 
te^ fhTm the Crown. Ae si^tare is subscribed 
by the Baron of Exchequer who revises it The 
resignation is made in open court, and the signature 
is then subscribed by the whole Barons. The sig- 
nature must be recorded in the appropriate regis- 
ter before the charter can pass the seals. The 
evidence that the resignation has been made is there- 
fore complete. But, Ho make assurance double sure,' 
the fact is usually attested by a notary in an instru- 
ment of resignation. 
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Chap. t. The increasing prosperity of the country must 
be greatly promoted by facilitating the transference 
of landed property. For this purpose, a revision 
of the present system of conveyancing seems hi^^ 
ly desirable; by which deeds may be adapted to 
the present state of Society ; and those forms may 
be removed which may be described as 

' Cumbrous^ added to perplex the trath. 
And lengthen simple justice into trade.' 

The above suggestions are, however, of inferior 
moment to the consideration of a most important 
branch of law, and of national jurisprudence, aris- 
ing out of feudal institutions. In order to bring 
into view the inexpediency of the subsisting law of 
entail in Scotland, it seems necessary to consider 
it in its origin, progress, and consequences* These 
considerations will form the subject of the ensuing 
chapters. 
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CHAPTER II. 

SKETCH OF THE GENERAL PRINCIPLES APPLICABLE 
TO THE PRESENT STATE OF SCOTLAND, UPON 
¥rHICH IT SEEMS THAT THE LAW OF ENTAIL 
SHOULD BE REGULATED. 

From early association, the rights flowing from ch^^^IL 
natural law are apt to be confounded with those 
which are derived from laws sanctioned by 
long established usage. The rights of heritable 
succession in Scotland are founded upon the prin- 
ciples of feudal law. In consequence of the ge- 
neral adoption of the tenure by military service, 
the rights of primogeniture were recognised at an 
early period ; as the oldest son of a deceased vas- 
sal might be presumed to be best fitted to fulfil the 
duties of vassalage. From long established usage 
these rights have become so familiar, that they are 
frequently considered as flowing from natural law. 
If this were the case, such rights would be uniform 
and invariable ; but the origin of this usage can 
be distinctly traced to the establishment of the 
feudal system. Vestiges remain of an equal dis- 
tribution of heritable property among the sons of a 
family, still maintained in some parts of England, 
under the tenure of gavelkind ; which, in the opi- 
nion of Blackstone, * was the common tenure in 
England before the introduction of feudal law. 

♦ Vol. ii. p. 84 ; vol. iv. p. 401, 406. 
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Chap. II. The laws, regulating succession, are the laws of 
society. Accordingly, Montesquieu lays it down 
as a fundamental proposition, that the order of suc- 
cession depends upon the principles of poUtieal or 
chil rights, and not upon the principles of natural 
right. He says,* * Le partage des biens, tes 

* ]ois sur ce partage, les successions apres la mort 
^ de celui qui a eu ce partage ; tout cela ne pent avoir 

* ete rdgle que par la societe, et par consequent par 

* des lois politiques ou civiles/ He adds, * Les 
< lois de nos fiefs ont pu avoir des raisons pour que 

* Value des males, ou les plus proches parens par 
^ m&les, eussent tout, et que les filles n'eussent rien/ 

By the law of nature, the dominion of man over 
property ceases with his life. * All property,^ 
says Blackstone, t * must therefore cease upon 

* death, considering men as absdute individuals^ 

* and unconnected with civil society j for, then, by 
^ the principles before established, the next immedi* 
^ ate occupant would acquire a right in all that the 

. ^ deceased possessed. But as under civilized go- 
^ vemments, which are calculated for the peace of 
^ mankind, such a constitution would be productive 
' of endless disturbances, the universal law of almost 

* every nation (which is a kind of secondary law of 

* nature) has either given the dying person a power 

* of continuing his property, by disposing of his pos- 

* sessions by will ; or, in case he neglects to dispose 

* of it, or is not permitted to make any disposition 

* at all, the municipal law of the country then steps 

^ Montesquieu De PEsprit des hw, Liv. ^6, chap. 6. 
+ Vol. ii. B. 11. c. 1, p. 10. 
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^ ioi and declares who shall be the^ successor, repre- xs^ it 
-* sentative, or heir of the deceased ; that is» who 
^ alone shall have a right to enter upon this vacant 
' possession, in order to avoid that confusion which 

* its becoming again common would occasion/ He 
afterwards says, ' the right of inheritance, or de- 

* scent to the children and relations of the deceased, 
^ seems to have been allowed much earlier than the 
^ right of devising by testament* We are apt to con- 
^ ceive at first view, that it has nature on its side ; 
' yet we often mistake for nature what we find ies- 

* tablished by long and inveterate custcnn. It is cer- 

* tainly a wise and effectual, but clearly a political 

* establishment ; since the permanent right of pro- 
^ perty vested in the ancestor himself was no natu- 

* ral but merely a civU right. It is true that the 
' transmission of one's possessions to posterity has an 

* evident tendency to make a man a good citizen 
^ and a useful member of society : it sets the pas- 

* sions on the side of duty, and prompts a man to 

* deserve well of the public, when he is sure that the 
^ reward of his services will not die with himself, but 
^ be transmitted to those with whom he is connected 
^ by the dearest and most tender affections. Ye^ 

* reasonable as this foundation of the right of in- 

* heritance may seem, it is probable that its imme- 

* diate original arosenotfromspeculationsaltogether 

* so delicate and refined ; and if not from fortuitous 
^ circumstances, at least from a plainer and more 
^ simple principle. A man's children or nearest re- 

* lations are usually about him on his death-bed, and 
^ are the earliest witnesses of his decease. They be- 
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chi^ IT. ^ came therefore generally the next immediate occu- 

< pants, till at length, in process of time, this fire- 

< quent usage ripened into general law. And there- 
' fore, also in the earliest ages, on failure of children, 

< a man's servants bom under his roof were allowed 

< to be his heirs, being immediately on the spot when 
' he died.' 

Upon this authority, the just principles which 
should regulate the power of possessors in dispos- 
ing of property, after death, are deducible. These 
powers should be conferred by municipal law, in 
so far as they tend to stimulate individual indus- 
try and exertion, consistently with the general in- 
terests of the poUtical society, by which the rights 
of property are protected. The natural powers of 
man over property may be increased by the civil 
institutions of the society of which he is a member; 
by allowing him to point out any line of succession 
in which the properly acquired by him may take 
its course. It is a matter of little importance to the 
state, what branch of his descendants shall be first 
called to the succession ; and to this extent, the right 
. may be safely bestowed as an incitement to useful 
exertion ; while it does not obstruct the general in- 
terests, of the community. But, by conferring 
upon individuals, power to prevent in perpetwty 
the alienation of property, and to render it unavail- 
able to creditors for payment of the debts of the 
person possessingit; the interests of society are sa- 
crificed to gratify the will of an individual. It is 
an usurpation at one period of the rights of future 
-generations. * Entails,* says Dn • Smith, * * are 

* Wealth of Nations^ vol. ii. p. 84. 
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* founded upon the most absurd of ail suppositions ; chap, il 
* — the supposition that every successive generation 

* of men have not an equal right to the earth and to 

* all that it possesses ; but that the property of the 
f present generation should be restrained and regu- 

* lated according to the fancy of those who died per- 

* haps 500 years ago/ 

In a commercial country, it seems of the utmost 
importance, that the power of individuals should be 
limited in the extent to which encroachments are 
permitted to be made upon the natural rights of 
mankind, in withdrawing land from the commerce 
of the country. Some precise boundary should be 
fixed, beyond which the exercise of the power of 
individuals, to prevent the alienation of property, 
should cease to be effectual. The point at which 
that power should cease, must be fixed upon due 
consideration of the interests of society, taken in 
combination with proper incitement to individual 
exertion, which the right to dispose of property af- 
ter death, tends to promote. 

It does not seem to admit of dispute, that the 
beniefit of the country requires that commerce in 
land should be as free and open as possible. Ac- 
curate reflection as to the motives of human con- 
duct, seems to lead to the conclusion, that suffi- 
cient incitement to individual exertion may take 
place, without conferring the power of preventing 
the alienation of property for any very distant pe- 
riod of time; — and certainly without therightof ren*. 
dering the. exercise of that power effectual in creat- 
ing perpetuities. 
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Chap. u. The Strong ali'ections of the human mind do not 
extend to many generations* If traced upwards,* 
the feeling of affection towards ancestors » soon 
lost in that of veneration or respect ; and beyond 
the second generation, feelings towards descendaiits 
may be more properly denominated benevoleneeb 
than strong affection. The motives which prompt 
men to endure privations, and which lead to vigor- 
ous exertions, are those which flow from self-love, 
and from affection to inunediate descendants, and 
to relations endeared by personal intercourse. In* 
diistry is not promoted by estimating the rei^pecta* 
bility of posterity a century hence ;— however 
powerfully it may be stimulated by endeavours to 
raise an existing family in the scale of Sodefy* 
Complete security for the enjoyment of property 
during the life of the possessor, with power to give 
a preference to a particular line of descendants after 
death, and a right to secure the successicm against 
imprudent management, during the limited period 
over which human affections extend, are sufficientiiy 
powerful motives to influence conduct. Many 
have persuaded themselves in making entails, that 
they act upon principles proceeding from attection 
for their posterity. But the principle upon wfaidi 
ihey really act, in so far as regards remote heirs^ 
proceeds from their anxiety to perpetuate their own 
names, and to establish a connecting tie between 
themselves and their property. By assuming a 
right of management for their successors, they seem 
to continue their possession af^er death. The sb^ 
solute power or dominion over property inherent 
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in it, ig^eems tg wbust in the entailer, so long as his ciRp. u. 
successors are really life-renters^ though nominally 
proprietors. Acting upon this feeling, it is a com- 
mon condition in entails, t^at the heir called to the 
succession^ shidl SotMt his right upon succeeding to 
a'peei^e, by which the family name will be sunk 
m a higher dignity ; although that succession may 
not be accompanied with an estate corresponding 
to the rank. Such a provision cannot be saij^ to 
proceed from affection towards the substitute heir ^ 
of entail. The same predominating principle of 
perpetuating a name, by preserving a control over 
property, neither sanctioned by natural law, nor 
ealculated to promote the benefit of future genera^ 
tions, pervades the whole system of entailing j al- 
tiiough the application of it is not, in other instances, 
so obviously manifested. 

In il^rance, after the most mature investigation, 
eohtinued for years, an ordinance was passed, 
limiting the endurance of entails to two degrees, 
feekoned per capita. This was accomplished in 
1747, (the same year in which military tenures 
were abolished in Scotiand) after full communica- 
te with all the Parliaments of France, by the 
Chancellor D' Aguesseau, who held that situation 
for about thirty year^ and who, during a long life, 
enjoyed the highest reputation as a Lawyer and a 
Statesman. In the preamble of the Ordinance, 
the evils. arising from conjectural substitutions are 
most energetically traced. * Mais la matiere des 
^£deicommis, fort simple dans son origine, est 
* devenue beaucoup plus composee, depuis que Ton 
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fhnp. H» "^ a oommehc^ a ^teikdre les subi^tiitioiis nim-seuld^ 

< ment a fduaieurs peraonnes appellees les uoea api^ 

< les autrea^ mais a plusieurs degres ou a une loiigut 
^ suite de generations. II s'est f(^rmie par la coous^ 
*, on nouveau genre de succession, ou la volonte de 

* Fbpmme prenant la place de la loi a doQnelieu d'«» 
^ etablir auss^ un nouvel ordiPe de jurisprudence, i|ui 
^ a ete re9U d' autant plus favorablement qw'on Ta 

* regard^ comme tendioit a la conservation du p$tii^ 

* monie des families et a donoer aux maisons les plus 
' illustres le woyen d^en soutenir reclat' It is thea 
stated, that thesp substitutions which were intends 
ed for the preservation of families^ had irequentix 
proved their ruin, from the innumerable difficulties 
and disputes in which they involved them. 

This ordinance limiting the right of entailing in^ 
France, seems to hiave proceeded upon the prio^; 
ciple of Roman law, established by the Emperor 
Justinian, who, requiring the support of great fa^ 
milies, in a mighty and overgrown cunpire, in or*, 
(ier to conciliate their affections, allowed the uncon*.. 
trolled power of. entailing ; but limited the endur% 
anceof the exercise of that right to four generatioi»9k 

In one of his lejtt^r^, the Chancellor D' Aguesseao. 
gives it as his opinion, that the best of all laws^ 
would be an entire abro^tion of substitutions*. 
His correspondence manifests the anxiety witli*- 
whiph he laboured to remove all obstacles to the, 
measure c£ obtaining a limitation of the jrigbt o£ 
entailing, as essentially necessary to the prosperity; 
pf the pountry. After having accomplished bis ob-. 
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ject, he accounts fo|r the Reluctance exploited by ciu^ if. 
fUme of the parliahieutd of France to f egistef the 
<»*(finance^ in a manner not inappHcdble to existing 
preposBessions in this country.^ He says * Mais 
^ il est naturel aux bdmmes d'avoir de la peine it re- 
^ vemr de leiirs anciens pr^ngSs et & se d^i^user 

* d'une doctrine ^u'ils otit succeed pour sati^ dire, 

* avec le kit, on dans kquelle ils ant ^e ^leres par 

* leurs peres*.'* 

The rule adopted at an early period of the Rci- 
jUan law is now established in France, t by which 
a proprietor is entitled to name an heir, and other 
heirs conditionally, in case the heir first called to 
the succession does not take it up. But all sub- 
stitotions to heirs in succession, one after the death 
of another, are prohibited ; and, in order to enforce 
the prc^ibition, any conveyance containing an oi^ 
der of heirs in Succession to each other is decla,red 
tid be absolutely null, even in so far as regards the 
right of the institute. 

In England, while feudal institutions prevailed, 
entaila were sanctioned by special statute, which^ 
B}ickstone:t says, * pays a greater regard to the 

* private will and intentions of the donor than to 
^the propriety of such intentions, or any publie 
< considerations whatsoever.' The interpretation 
given to the statute by the courts has, howevei'^ 
Hmited the endurance of entails, so that the persons 
called to the succession can render them ine^cf ual 

♦ Vol. ix. p. 612, 4to edit. 

f Des Substitutiohs Prohibees, par M. RoUiUid4e ViUargucif 
chap. iv. and xvi. Sd edit. 182L 
JB. ii. c. 7, p. 112. 
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csaii. II. after a limited period^ The peiBons entitled to due* 
ceed after those specially named in the deed of en* 
tell are ssdd to have the estate in remainder. It is 
compete^t to every remainder-man - in possession^ 
who has attained the age of twenty-one, to put an 
^d tp the endurance of the entaO. This interpre- 
tation of the statute, by which the inconvenience 
l>f entails is removed, has, in its consequences and 
fffects, met with universal approbation ; — although 
doubts have been entertained as to the propriety of 
repaoving the evils arising from statute by judicial, 
lidt^out legislative authority. 

In Scotland, the whole substitutes, in other re- 
spects corresponding with remainder-men in Eng- 
l^Jld, called to the succession by a deed of entail, 
as authorized by the statute in 1685, are held to 
have established rights, which are entitled to legal 
protectipn. It was decided in the case of Dundas 
against Murray and others, S9th November 1794i, 
that a person who was not entitied to the succes* 
?ion till after the failure of twenty-five intervening 
substitutes, and their heirs, had a competent right 
of action to prevent the heir in possession from do- 
ing any deed by which his contingent right of suc- 
cession fnight be affected. The extent to which the 
lights of remote heirs shouldbe allowed to remain, as 
presentiy established, therefore requires considera- 
tippt It would be unjust in the extreme to alter the 
situation of those whose rational expectations have 
led them to form their plans and habits of life upon 
the prospects of an unalterable right of succession, 
put the right of remote heirs seem$ tp admit of 
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some limitations. The statute in 1669 l^ en* I3ba|^ u. 
croached upon the natural rights of mankind by 
conferring a right as creditors upon those» whose 
situation, depending upon remote contingent events^ 
entitles them to entertain only a hope of succes- 
sion. It does not seem to be an act of injustice to 
deprive remote substitutes not in existence at the 
date cf a statute which may be passed, <rfa right 
thus unduly conferred. No person in ^ existence 
will be injured by such measures ; and future ge- 
nerations will form tiieir expectations of contingent 
succession, upon the established law of the land^ 
fixed upon sound principles of legislation. 

This sketch of general principles, taken in con- 
iiexion with subsequent details, may be sufficient 
to lead to just and accurate views upon the sub? 
ject. 
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CHAPTER III. 

» 

ON TH£ LAW OF ilMTAIL IN SCOTLAND PREVIOUS TO 
THE ACT 168^9 C. 22f IN 80 FAR AS R|:GAED9 
PBOmblTIONS I>E NON ALIBNANDQ VML CONTMJ^* 
HBNDO DEBITVM^ 

• 

€1uip.iii.,By the feudal law, entails and i^estraints iipcm 
entailing arose originally from the connexion be* 
twcen superior and vassal j as neitiier could call an 
heir to the succession without the c^mseritt of the 
other. Those provisions or conditicms regulating 
the right of succession, contained no stipulations 
prohibiting alienation. The devices by which power 
was conferred upon proprietors, (after they had them- 
selves acquired the power of alienation without the 
consent of the superior,) to prevent their descendants 
from exercising the natural right of alienating their 
property, when the state of their affairs xequii^ed 
that measure, and by which creditors were depriv- 
ed of the right of rendering the property of their 
debtors available, for the payment of their debts^ 
were not introduced in Scotland until after the 
time of Craig, who died in 1608. In discussing 
the subject of taillied succession, and the various 
conditions connected with it, that learned lawyer 
does not make the slightest allusion to prohibitions 
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ilgainftt alienation dr contracting debt Even incii^m 
80 far as regards the rights of heirs, he statea, that 
ftome considered taillied succession as contrary to 
the divine law ; while others maintained the opinion 
that it was approved of by divine authority* ♦ He 
leaves it open for every one to form his own opinion^ 
and to act according to conscience upon the sah* 
ject. But entails for the purpose of d^eating the 
rights of plirchasers and creditors do not seem to 
have entered into his contemplation. 

In stating the arguments of those who are hoa^ 
tile to substitutions excluding females from succea- 
don, thatkamed lawyer mentions one circumstance^ 
tiie truth of which cannot be denied. He says, up» 
on the SLVLtlH^nty of Justinian, t * neque Masculu^ 
' per se, neque Foemina sola ad procreationem Itbe- 
* rorum sufficiat ; sed quemadmodum utnimque 
^ Deus ad generationis ministerium conjunxit, ita et 
^ eandemutriqueutilitatemconservavit*-' Fromthes^ 
premises the conclusion w^as drawn, tliat it was con- 
trary to nature that the condition of women should 
be worse than that of men. Whatever opinions 
may be formed as to the accuracy of this conclu^ 
sion, it is quite clear that neither male nor female 
substitutes had at that time acquired any right by 
entails, beyond a hope of succession, which might 
be disappointed : tor Craig, without taking notice 



* Lib. ii. t)ieg4 xvi. sect. 14. De Sucoesaione Talliata. 
f Lib. ii. Dieg. xvi. sect. 9* I^e Suoressione Talliata. 
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^p. III. of any such rights, statesi lliat entails mtiy be bn^ 
ken or dissolved by the nAitual consent of the si^ 
perior and vassal, in the same manna as they bad 
been made. — * Rumpitur * autem sive dissolvitux: 
' tallia, ex mutuo consensu domini superioris et ¥BS- 
' salU, eodem quo constituebatur modo ; cum niUl 
^ mt tarn naturaley quam uaumquodque eodem mock 
^ dhsolm, quo cdligalum site eontrmctumjuit.^ 

In stating the reason that taillied successioa is 
more frequent in Scotland than in crilier counteies^ 
he, however, mentions, that by our law ei^is 
even in the restricted sense of altering the ordi- 
nary course of succession, are to be viewed in aa 
unfavouraUe light He says, f * Apud nos taSia 
' nomen, quam apud uUos alios, firequeiKius est lUu 
' tio est, quod antiquarum familiarum splendor et 
' continuatio, cum dignitate in maribus potius cxm- 
^ sistatijuam in foeminis. Quod, licet maxima nobili- 
' tatis pars et sentiat et cupiat^ nostro tamen jure 
' i^xiUi€B odio9tB reputantuTy et striciisMimam infe$y^^ 
^ taHofiem redjmnty semperque in dubiis pro genef* 
' rali successione interpretatio voluntatis sive te^oris 
^ fit, et etiam sub revocatiouem cadun^ non solum 
^ minor um qui ahenaverunt, sed etiam minorum 
^ superiorum, qui tales tallias concesserunt ; nam 
* sine superiorly consensu vix talliag locus esse po- 
test.* 

Entails containing prohibitions intended to be 
rendered effectual against purchasers and creditors 

* Lib. ii. Dieg. xvi. sect. 21. De Successione Talliata> 
t Lib, ii. Dieg. xvi. sect. 12. De Successione T^liata. 
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were iiitrodHG^ m the leign of (^drles the Ist^^^*^ ^^ 
Soon after the restoration of Charles ike Ild^ the 
vididify of one of die few entails, which had been 
executed with this view» was brought under dis^ 
emmm. It contained clauses, by which it was de- 
clared, that it should not be lawM to any of the 
heirs to violate or dmcive die tailhe, or dispone or 
wadset the estate, or to do any deed whereby it 
might be evicted or comprised, withont the special 
{:on9ent of all the persons contained in the taiUie 
or their heirs, being of perfect age ; and that the 
faeir contravening should ipso facto lose his ri^t 
and title to the lands, which should accresce and be- 
long to the next l^ir of entaiL The entail con^ 
tained merely a clause annulling the contrav^ier's 
i3gbt to the estate; but no clause rendering null the 
rights or securities acquired, by creditors. Vis* 
count Stormont raised an action of declarator against 
tiie^ credkors of the £arl of Annandale, for the pur-^ 
pose of having it declared that the securities ac^i 
quired tr^. them contained in bonds and decrees of 
^(Hnprising were null, in terms of the prohibitions 
contained in the eaitail, and specified in the subse* 
quent recorded sasines. In that single . instance, 
being the only case brought under discussion pre-^ 
vious.to the act in.l685, the Court decided that the 
hj&ir of entail was entitled to take up the suc- 
cession . without incurring the burden of the 
securities acquired by creditors. This judgment,- 
however, has never been considered as of any 
weight OT. authority. The grounds upon which it 
proceeded were, that the recorded infeftmentsr con- 
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giit«ra4 iiifi^rdictHMia. 

. The single ppint in which the m^iogy hdids^ he- 
twe^ clauses contained in sMines, and the pri^ibv 
4iQa against alienation, contained in tnterdictk^is» is 
that both writs require to be recorded. But the 
stetufee in I6I79 requiring the registration of sasin^ 
didnotcon^uponiiibdividualsany additicmal powers 
of dmninion over property ; and was merely calcuv 
iated to afiEbrd security to the community, by esta** 
Uisfaing a pubUc record, by which incumbrances nf. 
feeling property might be ascertained. If the power 
of entuling property did not previously subsist, 
which does not seem to be maintained by any one, it 
wa» certainly not conferred by that statute. 

Interdiction^ whether voluntary or judicial, is a 
l^al restraint upon those who, either through pro» 
fusion, or extreme facility of telmper, may be induc-> 
ed to make hurtful conveyances. It requires to be 
made public by a regular execution upon it, as well 
9B to be recorded. The interdiction may be re* 
moved when the incapacity for conducting businesa 
ceases, on account of which it was required; and e^ 
Ten deeds of the person interdicted, without the con« 
sent (^hia interdictors are valid ; although liaUe to 
be set adde if not granted for onerous causes, or 
upon raticmal grounds. The restriction i^ainst a^ 
lienation arising frcmi interdiction was therefore 
entirely different from prohibitions contained in sa» 
sines. Lord Stair mentions that the decision in 
the case of Stormont passed with great difficulty, 
the court being almost equally divided. In bis In- 



^USom<^1k^ l4Kwaf Soodiwi he elates* tbat )l^<}to^ m. 
i9tMt94 prohibitions contained in recorded sasine^ 
ipsay be held as eqmvaleiQt to u)terdicti<m9 ; but thai 
al^ute clause^ aieotiog the fee of the ertat^ pror 
liibiljog alienation^ or contracting debt» should not 
be e&ctual against singular successors* Sir George 
Mackenzie who was counsel for Viscount Stonnont, 
and. who iifterwards carried through ^ the statute iq 
1&96, authorizing entails, mentions the clauses ne? 
ce^aaiy to render an entail effectual in the follow- 
ing terms ;t ' If the maker of a taillie designed 
f that the taillied lands should not be alienable even 

* for onerous causes, thea he adjects to iii^ pactum de 
f mm. aliemmda^ a clause irritant and resolutive, der 
^ daring all deeds done contrary to and in prejudice 
\ q£ the tailHe to be null and void : and in that case, 
^ liU posterior alienations, evenforonerouscauses, will 

< be reducible, thoogh noinhibitionberaised thereon.. 
vAnd because such clauses prejudge creditors an4 

* commerce very much, and seem to.be inconsistent 

* mti^ the nature of property and dominion, there^ 

< fore an act of Parliament was necessary for secur* 

* ing them.* This quQtation marks plainly the opj\ 
aion of Sir George Mackenj^ie as to the law of Scot- 
land, previous to the statute* 

JBvenif the law de man aUenando et contrahendi 
d^ifum had been ccnnpletely established, the case 
of St<|rmont would not have fallen under it The 
entail contained no clause-annulling securities ob* 
tained.by creditors^ but merely dauses declaring' 

« B. ii. Tit. 5. sect. 66. 

t lastitutioas ^f the Law of Scotlaod^ B. iiL Tit. 8« 
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gUf. nu that the heir contracting dehts should for&it h^ 
right to the estate. It i» therefore quite clear, thai 
even if the heir contravemng had forfeited his right 
to the estate, the securities acquired by his credi- 
tors were not affected by the proviinons in the 
deed; 

The entail of the oldest date which has since 
been recorded, is that of the Roxburgh estates in 
1648. That family is descended from a distin- 
guished race of border chiefs, one of whom had 
been advanced to the peerage, and obtained the 
unusual privilege of nominating his own successors 
in his honours and estates. The deed executed in 
1648, contains an address to his Sovereign, trust- 
ing that tlie line of succession therein specified 
would be protected and maintained by his Majesty; 
on account of services performed ; and especially as 
care had been taken to nominate such as would 
continue and adhere in the same himible duty and 
&ithful respect. Such an address was not without 
meaning in those days. The favour of the Sove- 
reign was implored to support the doubtful validity 
of the deed of a loyal vassal. 

In delivering his judicial opinion in 1813, upon . 
tlie effect of tlie deeds executed for the purpose of 
defeating this entail, Lord Chancellor Eldon said,* 

* The act of 1685, cap. 22, had ordained that it 
« should be lawful to make Taillies, and that they 

* should be protected, if made according to the mode 

* stated in that act. But there had been taillies. 

* before this, though the clauses intended to protect 

* them had been found ineffectual for that purpose/ 

• Dow's Reports^ vol. ii, p. 208. 



. In the CB$e of }iiwiltoxi ^ against M'Dpwall) 3dcb«p-u^ 
Miurch ISld, it was pleaded that entails are not 
founded upon statute only, but have an existence . 
at common law. In delivering ^ his opinion in that 
case, the late Lord Meadowbank said» that such 
suggestions could not impose on any lawyer, or on 
any person even moderately skilled in the rudi- 
ments of law. He added, * 1 am not now speaking 
Irom my d^n authority-*! speak the unanimous 

* judgment of this Court, while Lord Justice Clerk 
f Miller and Lord Braxfield sat on the Bench. It 
' was the unanimous opinion of the Court, in the 

* case of Agnew of Sheuchan, that the case of Stor- 

* mont was wrong decided, and that entails had not a 

^ foot to stand upon but the statute 1685. They are . 

* the mere creatures of that statute.^ 

. It seems unnecessary to say any thing additional 
for the purpose of enforcing conviction, thatthe deci- 
sion in the case of Stormont, pronounced at a period, 
when the administration of justice cannot be com- 
mended for its purity, was erroneous. The argu- 
ments by which it was supported have been transmit- 
ted to pc^terity by Sir George Mackenzie. His argu- 
ments^,#»(XH}(isel in the case, deserve consideration^ 
chiefly in so far as it appears that he afterwards 
^cted upon these views in obtaining a le^slative 
9ct for rendering entails effectual, under his influ- 
ence as advocate to King Charles IL ^Aei stating, 
it as an uncontroveited first principle of law, * that 

* quilibet est doTfifitu^ est arbiter rei sme, and there- 

* fore, may dispose upon his own as he thinks fit, 

* nor can any thing but a law bound the exercise of 
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ciiip. m. « this power,' Sir George Macketiaie istates his ge- 
neral views upon the subject iti the following Uteii- 
net : * ^ To the second difficulty, bearings that 

* these clauses are destructive of commerce^ it is afr» 
^ mrered. That the liberty of disposing up<^n out 
^ own as we think iit doth more nearly concern us 

* than the liberty of commerce, especially in this 
*■ kingdom, which stands more by ancient families 
^ than by merchants* And, therefore, seeing that 

* these clauses tend necessarily to perpetuate fami* 

* lies, and the other doth only tend to the better be- 

* ii^ of trade, we ought to prefer the pursuit to th6 

* defence. And to what purpose shrill We gain ad 

* estate by commerce when we cannot secure it by 

* such clauses? Nor are these clauses destructive or 

* commerce, as is alleged, more than inhibitions of 
^ interdicticKis ; and it is earner to read a charter 

* than to try the registers. And England and Spain^ 

* which are more interested in commerce than we, 
^ have, by allowing such clauses, evidently declared 

* that they think them not absolutely incansisientwitk 

* commerce* But the truth is, real rights are not the 

* foundation of commerce, for commeri:;e is main- 

* tained xxpoa the stock of personal trust i and the 

* main thing which traffickers rely upon is the per^ 

* scmal trust which is amoi^ them, and not the con- 

* sideration of any real righU* He thus concludes 
his argument, * Discourage not (my Lords) such 
' as love to be frugal, because they hope thdr estate 
« may remain with their posterity* Encourage not 

* Pleadings by Sir George Mackenzie. Second Pleading, p. 28. 
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* fiuch as resolve to shake loose by their prodigality ciu^ ul 

* what was established by their wise predecessors* 

* By favouring the creditors defences, you will but 
^ gratify the prodigality of heirs, or the laziness of 

* creditors y whereas, by sustaining my client's pur- 
' 8uit» you will secure us as to our pactions ;— andas 
^ to your decisions, you will perpetuate noble fami^ 
Mies, and bound the luxury of such as ar^ to sub- 
^ ceed.' 

It seems superfluous^ to enter into farther argu- 
ment to show that previous to the act in 16&5, 
prohibitions de non alienando et CGnUrahendo debitum 
did not form part of the law of Scotland ; and that 
the single instance in which the question was dis* 
cussed, and in which judgment was pronounced, 
sustaining an entail as eflectual in a question with 
i^editors, was erroneously decided. 
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CHAPTER IV, 

ON THE ORIGIN . OF ^ ENTAILS, AS ESTABLISHED IV 
THE LAW OF SCOTLAND, BY THE ACT l685, C. 22} ' 
AND ON THE OBJECTIONABLE PRINCIPLES UPON^ 
.WHICH THAT STATUTE PROCEEDS. 

cki> ir. It appears from the record of entails, that, jrire- 
vious to 1685, twenty-four entails bad»been exe- 
cuted, which have been subsequently recorded in 
the register appointed by the statute in that year. * 
It has . been mentioned upon the authority of Sir ' 
George Mackenzie, quoted in the preceding chap- 
ter, that a legislative enactment was necessary for 
the purpose of rendering them effectual. The very 
limited number of entails executed in the twenty- 
three years which intervened between the decision 
in the case of Stormont and 1685, when the act 
authorizing entails was passed, shows that there was 
Cttle confidence in their validity, notwithstanding 
that judgment* In the twenty years immediately 
following, it appears from the record that eighty- 
six entails had been executed. In arguing upon 
the import and effects of the statute in those cases 
which have been the subject of judicial discussion^ 
the causes which led to its enactment are of little 
importance. But in considering its expediency, it 
seems of essential importance to keep these causes in 
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view ; 33 well aa all the changes in the state of society^ Chi^ iy« 
which may render measures at one time desirable' 
or tolerable, which at another period may be 
injurious in the extreme. Mr. I^ing thus states 
the introduction of the law of entail into Scotland** 
. ^ Amidst the new treasons which the Parliameiit ^ 
^ created, and the numerous attainders which it ' 
Vpronounced, an act of an opposite tendency was 
' passed, to authorise the perpetual entail of lands. 
' That the Scots shoqldhave remained so long igno* 

* rant, or have availed themselves at such a late 

* period of a feudal institution, which other nations 

* were desirous to explode, are circumstances sufl5- 

* cient to excite our attention and surprise. The 

* statute of entails was evaded in England before the 

* Scots had begun to study or to improve their laws ; 

* ^d the early sovereigns of the Stuart family 

* would never have consented to a device adapted 

* to perpetuate a feudal aristocracy, which it was the 

* uniform policy of their hquae to depress. But the 

* nobility at present were up longer the objects of' 

* jealousy or fear. The estates were required, to cour • 

* firm the sentences , of Jerviswood, Argyle, and 

* Porterfield; to ratify the opinioris of the Court of 

* Session, that it was treason not to reveal the dcr 

* mand of contributions for traitors, nor to abjure the 

* treasonable declaration of the fanatics; to approve 

* the practice of the Justiciary Court in proceeding 

* to trial and conviction the day after the citatioq 

* was given ; and the npbUity were secretly alarme^ 

* Laing's History of Scotland, voL iy* b. ^x. p, IW^ 



aisf. iy» f at the retroqieetive treasons which they were enir 
' ployed to create. From these diey perceived that 

' the declaration of new laws and of hew crimes was 

, . . . . • 

^lodged entirely in the breast of the judge | and, 

* from the numerous attainders which lliey were re^ 
< quired to pronounce, they felt with terror that 
f dieir lives were exposed to the mercy, and their 

* estates to the rapacity of the servants of the Crown, ' 
f .To preserve their estates from forfeiture, and their 
f 'fiuniUes from ruin, it would appear that they sought 
f ^an in(tirect expedient to elude the iniquitous la^' 
f ^nd coimpt practices which they were too dependr ' 

* ent to reject Or to resist. !Elntailshad already been in- * 
f ^oduced in a few instances, but were reprobated as ' 
'repugnant to the genius of the laws. Corruption' 
•(of blood, which obstructs the course of succession, ' 
f was a penalty never incurred as the consequence ot 
vattainder,uiitess it were inflicted by anactof iS^JIi^ 
f JnUtation ; and the estates relying secretly on the 
f maxim that toothing more could be forfeited than 
f the person attainted was entitled to alienate,passed 
f *an act by which lands might be eptailed to pierpe^ 

* tuity^ and the rights rfaii endless series of heirsj be 

* reduced almost to an usufructuary interest during 
? 4iieir fives. Under the pretext of securing their 

* ^estates from alienation or debts, the nobility uu- 

* doubtedly expected to preserve their families^ in 
•the event of an attainder, from the forfeiture of 
f more than the liferent interest or escheat of an heir. 

* The conynissioner consented to the act, to perpe-' 
f tuate his own acquisitions to his family; and from 
« the tyranny of James, entails were introduced into 



. ♦ \ 
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^ Scotlaiid when tihe rigoiir of the feudal system had c^ap* w. 
^ aknost expired. In a commercial country, above 

* a fifth or a third part of the lands is excluded from 
' commerce, and entails will continue to increase till 

* the magnitude of the evil requires an extensive re- 
' dress/ 

Mr. Fox, in his History of the Reign of the early 
part of James II.,* being the period when the sta* 
tute was passed, denominates Mr. l^aing, ^ a late 

* writer, no less remarkable for the accuracy of his 
' facts than for the force and justness of his reason*^ 

* ings.* 

Having quoted the opinion of a late writer, de. 
cidedly hostile to entails, it may not be deemed 
iqiproper to quote thp opinions of another historian, 
the decided supporter of entails. Sir John Dal^ 
rymple, author of Memoirs of Grreat Britain and 
Ireland, by whgse influence the measures adopte4 
in 1764 for ameniUng the law of entail were de^ 
feated, had previously written an Essay on Feuda) 
Ten ares, containing a chapter on the History of 
Entails. He described the origin of entails in 
-Scotland in the following manner, f * After the 

* feudal law had, in the manner described in these 

* papers, beep for some time on the decline, it 

* was again, notwithstanding the general bent of 

* men against it, in some degree revived by the 

* bent of particular persons.^ 

* It was obvious to the ancient nobles, that ^e 
*< allowii^ li^nd tp come so much into coinmerc^^ 

* P. 117. 

t Dalrymple on Feudal TenurfSji c. iy. p. 15^ 
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Chap. IV. < tended to weaken them by the prodigality of some, 

* and the misfortunes of others, of their own body ; 
' their lands they saw were continually shifting 
^ into the hands of the people who had formerly 

* been little better than their slaves. In order to 

* prevent such consequences then, the great no- 

* bles invented the artifice of entaild, which took 

* particular estates out of commerce, and with fe- 

* gard to these estates, revived the spirit of the feu- 

* dal law/ After mentioning the statute in Eng- 
land authorizing entails, and the ineans by yvhich it 
had been defeated, he says,* •The same desire 

* of reviving the spirit of the feudal law at a time 

* when that spirit wai^ decaying, which had intyor 

* duced the statute de donis into England, intro- 

* duced likewise the artifice of entails into Scot- 
land/ 

In stating the manner in which the statute au- 
thorising entails in England had been defeateA 
Sir John says, * The genius of the times too was 

* bent against the feudal system, and every thing 
/ which tended to revive the effect3 of, it. A 
^ coijraiercial disposition had brought in the neces- 

* sity of allowing an unbounded commerce of 

* land ; the landed men, the monied men, found 

* their views equally hurt by entails. The law- 

* yers, in their writings;, had been long inveighing 

* against them, and the judges by their judgments 
f had long been discouraging them/. 

It appears from the Statute-book, that Mr. 
Laing has not over-rated those terrors which in* 

• p. 159. 
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duced men to grasp at any prospect of relief which Chap. iv. 
they could obtain from the oppressions which ren- 
dered the enjoyment of life and property insecure 
in Scotland during the administration of Duke 
Lauderdale for twenty years, and still more preca- 
rious during the short administration of the Duke of 
York, previous to his accession to the throne. The 
lamentable length of the list of persons named in the 
act 4th July 1690, * rescinding the forefaltures and 
* fines passedsince the year 1665,* is sufficient to show 
the precarious tenure by which property was at that 
time possessed. When it is kept in view that con- 
victions might follow in trials for alleged treasons, * 
to the effect of incurring forfeitures after the death 
or in absence of the accused ; and that gifts of es- 
tates were frequently given before trial, which, 
when once bestowed, were effectual, although the life 
of the accused might be saved by royal pardon ; it is 
not surprising that any means should be adopted 
which seemed to afford a chance for the protection 
of property in the families of its possessors. The 
time chosen for such endeavours was propitious. 
In May 1685, when the statute was passed, the 
royal authority was threatened by the invasion of 
Argyle in Scotland, and of Monmouth in England. 
It therefore became necessary to conciliate the 
minds of those whose influence in the country 
might be usefully exerted in support of the royal 
cause. 

* Statutes 1540, cap. Ixix ; I669, cap. xi ; I6O6, cap. iv. 
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. Chap. iv. It thus appears that entails, as authorized by sta* 
tute, had their origin in an attempt to protect pro* 
perty against the oppressions of an arbitrary go- 
vemtrlent, carried into execution immediately upon 
the accession of a monarch, who, at that particular 
period, was not disinclined to gratify the pride of 
K feudal aristocracy. The object of protecticm 
from confiscation, though not fully attained by the 
act in 1685, seems to have been kept steadily in 
view. Accordingly, in the first Session of Par- 
liament, after the Revolution, an act* was passed 
^ for security of the creditors, vassals, and heirs of 

* entail of persons forfeited.* This statute proceeds 
upon the preamble, that < forasmuch as amongst 
/ other grievances represented to their Majesties, 

* when the crown was tendered to them, forfei- 
^ tures in prejudice of vassals, creditors, or heirs 

* of entail, were condescended on as a great griev- 
^ ance, and that it is just that every man suffer for 

* his own fault, and n6t the innocent with or foe 
/ the guilty ; and that such rights as are not in a 
^ man's power to alienate by consent should not 
^ confiscate by his criirie.' 

The circumstances which gave rise to the act autfao* 
rizing entails, haVe now fortunately ceased to exist, 
and the principles upon which it proceeds may there- 
fore be freely discussed, in considering whether its 
effects are salutary or prejudicial in the present state 
of society. Even at the period when it passed, and 
with very few exceptions since that period, the 

* Act 1690, c. xxxiii. 
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ptriodple upon vlhUih the statute proceeds^ has heen cii»p. m 
reprobated both by lawyers and political economidts^ 
as injurious in its consequences to the country, aUd 
likewise as prejudicial to the comforts and welfare 
of SunUies, by the restrictions under which proper*- 
ty is possessed. The arguments of Sir George 
Mackenzie, quoted in a preceding chapter, which 
seem to have had weight with him in carrying through 
the act,plainly indicate that tiie principles upon which 
it proceeded were not well adapted to the circum^ 
stances of a commercial country. He even admits 
that the clauses necessary for rendering an entaR 
effectual against creditors ^ seem to be inconsistent 
:with the nature of property and dominion,' and he 
states this as the reason that * an act of Parliameitt 
was necessary for securing them.' ^ 

The opinion of Lord Stair, with regard to the priti^ 
ciple upon which the statute proceeds, is decided. 
He says,^ * Clauses de nan alienando vel non contr($- 
hendo debitum are most unfavourable and incoit* 
venient, especially when absolute ; for, first, cont- 
merce is thereby hazarded, which is the common 
interest of mankind ; 2dly, the natural obligation^ 
of providing for wives and children are thereby 
hindered, which cannot lawfully be omitted^ 
3dly» it is unreasonable so to clog estates descend-* 
ing from predecessors, and not to leave our suc- 
cessors in the same freedom that our predecessoi^ 
left us ; whereby, though they have the shado"^ 
of an estate, yet they may become miserable. If 

♦B. iiT. 19, sect. ^8. 
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Cti^TV* 



any maa have ground to suspect the frugality of 
his successor, he may provide a part of his estate 
by A taillie, disabling that successor to contract 
debt without the consent of such person in 
which he confides, leaving some part of his estate 
to his discretion ; for such a clause being in tlie 
aasine published by registration, may be sustained 
as equivalent to an interdiction/ He af^wardn 
says, • The perpetuities of estates, where they have 
been long accustomed, have sufficiently manifest-t 
ed their inconveniency, and therefore devicea 
have been found out to render them ineffectual j 
only the majoratus of Spain hath been the most 
reasonable and stable, that the King nobilitating 
a person of merit and fortune, either by the King's 
gift, or his own right, that estate can neither be 
alienated nor burdened, but remains aUmentary 
for preservation of the dignity of that family* 
But these perpetuities in England are now easily 
evacuated ; first, by warrants to sell, purchased in 
Parliament, which pass without much difficulty ; 
and if they become frequent with us, it is likely 
we wiU find the same remedy ; they are also eva^ 
cuated by a simulate action of fine and recover}', 
whereby the purchaser pretends that he is un- 
warrantably dispossessed of such lands by the 
present fiar, who colludes and is silent, havinsr re- 
ceived a price or other consideration; so that 
these sentences, though collusive, must be irrevo* 
cable/ . > 

In like manner, Lord Bankton says, that the ar- 
guments against entails in England, hold more 
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Strongly against our strict entails^ He says ♦ * All cl»^ iv. 

* those arguments may with greater justice be urg- 

* ed against the perpetuity of some of our strict 

* entails ; since still by the law of England* a tail 

* may be defeated by fine and recovery, which by 

* no condition in the gift thd donor can prevent ; 

* for such condition were repugnant to the estate- 

* tail, and void as he (Lord Coke) suggests in the 

* before quoted place ; whereas by our strict en- 
^ tails, the property of such estate laid under them, 

* maybe fettered and rendered unalienable for ever, 

* which would seem to requh^e a remedy by the 

* wisdom of the legislature, in order to limit them 

* to a certain number of generations/ 

Mr. Erskine, in mentioning the- introduction of 
entails, says,t that * they were generally accounted 
^ not only contrary to good conscience, as they cut 
^ off the right of the lineal heir, which is a character 
^ applied even to simple destinations where the 
^ legal succession is not observed, (see 1493, c, 50,) 

* but inconsistent with the genius of our law, as 
^ they sunk the property of land estates, and ere- 
^ ated a perpetuity of liferents/ 

Lord Kames has illustrated, with his usual acute- 
ness,t the erroneous principles of legislation sanc- 
tioned by the act in 1685. He says, * entails iii 
^ England authorised by statute, spread every 

* where with great rapidity, till, becoming a public 

♦ B. ii. T. 3, sect. 38. t B. iii. Tit S, sect. 25. 

X *{iaiKr Tracts^ III. voce IVoperty Elucidations, article 42 j 
Sketches of the History df Man, toL ir. p* 447« 
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Cfcap. IV- ^ nuisance, they were checked and defeated by the 
^ authority of judges without a statute/* 

Lord Chancellor Eldon has doubted the proprie» 
ty of removing the effects of legiidative acts, by 
means of judicial interpretation of statutes^ and ex** 
presses his opinion that, in the present age^ the 
judges in England would not have been permitted 
to get rid of the statute establishing entails upoH 
their own authority. His Lordship, however, did 
not express a doubt as to the benefit derived from 
defeating the statute.f His only doubt was as to 
the propriety of obtaining that object by judicial 
interpretation, instead of legislative authority. 

The authority of Blackstone upon this subject is 
entitled to very great weight, as the result of exten- 
sive knowledge and experience. After mentioning 
the manner in which entails are created, he says,^ 

* Thus much for the nature of estates-tail ; the 

* establishment of which, family law (as it is pro- 

* perly styled by Pigot,) occasioned infinite difl^ 

* culties and disputes : Children grew disobedient 

* when they knew they could not be set; aside : 

* Farmers were ousted of their leases made by ter 

> nants in tail ; for, if such leases had been valid, 

> then, under colour of long leases, the issue might 
^ have been virtually disinherited : Creditors were 
^ defrauded of their debts ; for, if tenant in tail 

* Law Tracts, III. voce Property, p. 153. 
t Dow's IleportSi vol. ii. p. 208 ; Bligh's Rep0rt9, yoL u 
p. 4f35 ; Cases of Roxburgh F«U8 and Quecsisberry Leases. 
X Blackstone'a ConunentaTies, vol. iL p, 11& , 
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)ave chajqged his estate with their payment t^m^P^^ 
ht also have defeated his issue by mort- 
^^aatg it for as much as it was worth : innumei*- 

* able latent entails were produced to deprive puiv 

* chasers of the lands they had fairly bought ; of 

* suits» in consequence of which our ancient books 

* are full : and treasons were encouraged, a^ 
:^ estates-tail were not. liable to forfeiture longet 
.* than for the tenant's life. So that they were just- , 

* ly branded as the source of new contentions 
^ and mischi^ unknown to the common law, and 
^ almost universally considered as the commoti 

* grievance of the realm. But as the nobility were 

* always fond of this statute, because it preserved 
< their family estates from forfeiture, there was 
.* little hope of procuring a repeal by the legisla- 
^ ture; and, therefore, by the contrivance of an ae- 

* tive and politic prince, a method was devised fb 
.♦ evade it/ After stating generally the mode a- 
dopted for defeating the jstatute in England, he 
adds,* * What common recoveries are, both in their 

* nature and consequences, and why tliey axe al- 
' lowed to be a bar to the estate-tail, must be re- 

* served to a subsequent inquir}^ At present^ i 
. * shall only say, that they are fictitious pcoceed^ 

* ings, introduced by a kind ofpia Jraus to elud^ 
'* the statute de donie, which was found so intoler- 
/ ably mischievous, and which yet one branch of 
.* the. legislature would not then consent to repeal: 

* and that these recoveries, however clandestinely 

* Bkckstone's Commentaries^ vol. li. p. 117- 
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begun, are now become, by long use and acqui- 
escence, a most common assurance of lands ; »id 
are looked upon as the legal mode of conveyance 
by which tenant in tail may dispose of his lands 
and tenements : so that no Court will suffer them 
to be shaken or reflected on : and even acts of 
Parliament have, by a side wind, countenanced 
and established them/ , He thus concludes his 
general statement as to the means adopted for de- 
feating the statute authorizing entailsin England, — * 

* Estates-tail, being thus by degrees unfettered, are 
^ now reduced again to almost the same state, even 

* before issue born, as conditional fees were in at 

* common law after the condition was performed 
< by the birth of issue. For, ^rst, the tenant 

* in tail is now enabled to aliene his lands and te- 

* nements by fine, by recovery, or by certain other 

* means ; and thereby to defeat the interest, as well 

* of his own issue though unborn, as also of the re- 
^ versioner, except in the case of the crown : Se- 

* cmdhj^ he is now liable to forfeit them for high 

* treason : And, lastly^ he may charge them with 
^ reasonable leases, and also with such of his debts 

* as are due to the crown in specialties, or have 

* been contracted with his fellow subjects in a 

* course of extensive commerce/ 

Since the act in 1685 was passed, 1591 deeds have 
been put upon the record of entails in Scotland. 
Their gradual* progress will form the subject of the 

• Ibid. p. 119. 
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ensuing chapter. The consequences resulting froin c^ iy« 
the statute, which has adopted principles {deviating 
so widely from natural law, must necessarily have 
a most extensively pernicious influence. The sys- 
tem of entailing properties of small value is univer- 
sally reprobated, as attended with injurious conse- 
quences to the education and prosperity of priysite 
families. On the other haqd, if the principle of 
entailing shall be applied to extensive properties, 
and the number of entails shall continue to in- 
crease, while the e:;ctent of unentailed land is an<r 
nually diminished ; the effect of tiie system must be 
to extirpate the description of proprietors, by whose 
exertions agricultural improvements are most suc- 
tessfiilly conducted, and to vest the territorial pro- 
perty of the country exclusively in particular famii-i 
lies* 
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CHAPTER Vv 

0N THE GRADUAL FROGi^SS OF ENTAILS SINCE M^ 

LOWED BY THE ACT W l685. 

4 

chap.v. Although every facility ha& been affi)];ded t» 
me. for obtaining all the infonn$itiQn which the 
recQtd of entails can give ; s^nd although the Cess^ 
books in Exchequer have been open to inspectioiy 
it has been found impossible from these sources^ 
to exhibit accurate statements of the number of 
subsisting entails, or of the extent imd value o£ 
entailed property, and the proportion which it bear» 
to the extent and value of unentailed property in 
^he kingdom. 

In many cases, estates which faU under the feU 
f;er$ of entails, are parts of Baronies^ or certain 
parts of Ignds described in the deedsi. The valua- 
tions in the Cess books are the cumuh valuations 
of the descriptive name, and are too short and ge- 
neral for distinct information, without local know- 
ledge of the properties specified in the deeds. No 
information can be afforded from these records as tQ 
the instances in which the restrictions in the deeds 
have ceased from the failure of heirs to whom the 
restrictions were applicable ; from titles having been 
made np disregarding the fetters of the entail, and 
remaining unchallenged for a prescriptive period^ 
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fi)d from defects in the deeds by which the proi. ch^y. Vj 
visions inj;ended to be enforced have been defeat- 
ed, either with or without judicial discussion. The 
fesult of information derived solely from these 
sources n^ust, therefore, be ipiperfect ancj insuffi«r 
cient for the purpose of exhibiting an accurate 
view of the extent and yalue of property possessed 
ttnder subsisting entails. For this purpose, accu^ 
rate local informatipn from every county in Scofci 
land would be necessary, which an unauthorized 
Hidiyidual has it not in his power to obtain. 

In the course of his statistical labours, Sir Johit 
{Sinclair has, however, given views of this subject, 
prepared from the best information which his ex*? 
tensive correspondence, and the general interest 
excited by his inquiries, enabled him to procure. 
Such information may not, perhaps, be perfectly 
accurate upon this point, and he states that it can- 
no^ be expected to be so ; as the extent of entailed 
property is constantly varying. But when the 
statements by Sir John Sinclair are taken in com^ 
bination with the information which the record of 
entails affords, the progress and increase of entails 
will appear manifest. Reflection upon these state- 
tnents may lead to correct conclusions as to the 
alarming Consequences, and the magnitude of the 
evils which may now be dreaded from the system 
of entailing. 

Sir John Sinclair published in 1814 a General 
Report of the Agricultural State and Political Cir- 
cumstances of Scotland. That report contains z^ 
tedi)le, tstating the valued rent of every county, and 
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ctaik y. fbe valued rent of estates held under entail* The 
valued rent of Scotland is stated tp be LA804*,221 
Scots* The valued rent of estates held under en* 
tail, i? slated to be L.1,213,159, 17s. 9d. Scpts. The 
un-entailed valued rent therefore amounts to 
L.2,591,06l^ 2^ 3d» According to this staten^ent, 
nearly one third part of the properly of S|C0|]and, 
estimated by its valued rent, was at that period 
po^ssed under entai]s» 

The other statements contained in the same ta- 
ble were appUcable to the yea.r 1811. It is not 
stated in the table to what year the statement of 
the valued rent of entailed estates refers, but it is 
probably to the same year to which attention had 
been directed in the other points of information. 
. Since the year 1811, there have been no ^ess than 
3t2 deeds put upon the record of entails. The 
extent of entailed property has therefore very great- 
ly increase^ since the period when Sir John Sin- 
clair, according to the best information which 
could be obtained, estimated it at nearly one third 
of the whole property of the kingdom. By com-: 
puting at a moderate rate the value of prppertiei^ 
entailed since 1811 j and by taking into view tiie 
^xt&nt of property conveyed to trustees to be en^ 
^iled as soon as deb^ are paid off j and the amount 
of funds conveyed to trustees, for the purpose of 
purchasing and entaihng lands, (with which the ex- 
perience of every man must furnish him with many 
instances;) the conclusion may be drawn, that about 
one half of the territorial property of the kingdom 
is now, or will very soon be under the fetters of 
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entail, and the proprietors subjected to all the inooti- Chap, v; 
veniences attendmg theur restricted rights of pro* 
perty^ and the hazard and expenses attending judL 
cial 4isc]t|^ssion for the purpose of rendering ef^ 
factual* or of defeating the settlements of their pre^ 
decessojTS. 

The general result stated upon the authority of 
the table prepared by Sir JTohn Sinclair is support- 
ed by the opinion of others. In the year 1764, 
Sir John Dalr)rmple, the keen si^pporter of entails, 
stated* that the valued rent of the entailed proper- 
ty of Scotland amounted to about one fifth of the 
validation of the kingdom, and that the entailed 
lands of Scotland were possessed by about SOO pto- 
prietors. Dr. Smith, without stating his authority, 
adopted the same estimate as tp the extent of en* 
tailed property a few years thereafter In the inter^. 
val between 1764 ^ndlSll, it appears that 7^4 deedsi 
have beei^ recordedin the register of entails. Com-9 
plete accuracy is not attainable upon a subject of 
flus kind ; but the number qf deeds which have 
been recorded in the intervening period renders the 
estiniate made by Sir John Sinclair in 1811 by nq 
means inconsistent with the estimate which ha4 
been niade by Sir John Dalrymple in 1764. It may 
eyen be said that each estittiate tends to support 
the accwacy of the other. 

The gradual progress and increase of entails mav 
be e:^hibited numerically by dividing the lime 
which has elapsed since ^685 into periods of twentj^ 

* Cqusideratipn on th« Policy of lEntail^, p. ?7i 
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€h»p. V. years, and stating the number of deeds which have 
been recorded during these respective periods. 

The number of deeds upon record is 1591> of 
which there appear to have been recorded betwejBQ 

•1685 and 1705 79 
1705 1725 125 
1725 1745 158 
1745 1765 188 
17§5 1785 272 
1785 1805 360 
1805 1825 459 



1591* 

Xhe number of entails recorded during the period 
of forty years, from 1685, includes almost all the en- 
tails which had been executed prior to tjie date of the 
statute, iand have since been recorded, and there- 
fore comprehends those made during a longer period 
of time than that assigned in the above statement 

It thus appears, that, with a single exception, 
during one of these periods, entails, instead of de- 
creasing in proportion to the diminished extent of 
free property in the <^ountry, have uniformly in- 
creased in point of number. In every other period 
.of twenty years than that between 1745 and I765, 
a very considerable increase in the number of re- 
corded entails has taken place. Sir John i)al- 
rytnple, who seems to have considered the subject 
with great attention, mentions * that the judges in 
* Scotland, by confining their interpretation, when 

* The examination of the record has been brcught down till fitli 
December^ 1825. ^ . . . 
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* tbat interpretatkm will make for eptails, and chap. Y« 

* extei^dii^ it when it will make against them, 
^ impose addittofial clogs upond that species of setde- 
^ mmAJ He states it as his belief* thatthe system oi 
entailing was upon the d^cUi^e, and that old entails 
would be exhausted by the f^ure of substitutes 
more rs^idly than new entails would be executed* 
It oannot, however, escape observation, that it was 
only for the last few years of the period to which he 
lefers, that wealth began to be generally clifiU?ied oyer 
the country; and that by investments m land, of mo- 
ney acquired by manufactures and commerce, the 
baneful influence of the system of entailing has been 
much more widely extended. Since that period th^ 
increase of wealth, both of foreign and domestic 
acquisition, has naturally tended to increase th^ 
number of persons whose incUnations lead thei]^ 
to follow the exaoiple of the nobles and old esta- 
blished families in fixing an hereditary succession to 
the properties, acquired by them. If it be allowed 
ta anticipate future, from the experience of past 
events, the continued prosperity of the country will 
lead to the increase of enta^ils. 

It. has been stated that 1^91 de^ds haye been ret 
corded in the register of entails. It is not, hoMf- 
ever, to be inferred from this fact that there is 
9uch a number of sfubsisjing eptails in Scotland, 
Many of these deeds^ haye become ineffectual from 
causes already mentioned ; and the record compre^ 
hends deeds of partial revocations, of alteration^ o^ 

t Dalrymple oq Feudal Tenures^^ p. 1 82. 
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CbfF* V. condkiqos, of nonunatioiis of • heirs, and qtbet 
deeds relative to entails previoudy execated, "^i^k 
neither increaae the actual number of oitiuk nor 
the extent of entailed property. Deeds of tiiis de- 
scriptiCMi may be stated U> amoimC to e^1y*«ev«it. 
In the above number of 1591 are irlso compre- 
hended entails executed in terms of acts of parlisr 
ment for exchan^g entailed lor unentailed proper- 
ty, and which, therefore, remove &om restrictions 
lands which it may be presumed lure of equal value 
with those subsequently entailed. In some instances 
there are several deeds c^ entail a^ctmg the same 
lands, the number of which cannot be ocactly as^ 
x^rtained by a general examination of the record. 
In the Oenehil Report published by Sir John &n- 
dair, the landed proprietors of Sootlgiid are di« 
yided into three classes. In the fir$t dass are in- 
cluded those whose valued rent exceeds £S000 
Scots each, and thar number is stated to be 996. 
In the second class are included those, the yalaed 
rent of whose estates is between £500 Scots and 
iESOOO Scots, and the number of these propriety 
is stated to be 1 094. The remaining dass, whose 
valued rent does not exceed £500 Scots each, are 
stated to amount to 6X47. 

The record shows that no class of proprietors is 
totally exempted from the desire oif perpetuating 
their names by entails. Accordingly the strength 
of affection for property has been exemplified in sub- 
jecting to the fetters of entail a lodging in Edin* 
burgh, part of a tenement in Forfai^, and a field 
in the Haughs of Clyde. But these are instances 
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of rare occurrence. The experience of every ^^hap. v. 
man must convince him that entails are most 
prevalent among those who possess considerable 
estates. Those already executed, comprehend a 
veiy great proportion of the number of the two 
higher classes of proprietors. Some opinion may 
be formed as to the extent and value of entailed 
property, by taking into view the fmquestionafble 
fact, that out of the great number of entails 
which stand recorded, a very large pfoportioh 
is applicable to the estates of the nobles and great 
proprietors possessing extensive estates; The isr 
ierences which must be dvawn from the great num^ 
ber of such extensive properties possessed under 
entails, as well as from the length of the H^ of 
Recorded deeds, coincide wi& the stat^nents which 
have been made, as to the extent and value of the 
whole entailed prc^erty in Scotland. 
. It thus appears, that the apprel^nsoons of the 
Dean and of the Faculty of Advocates in 1764^ asi 
tQ the probable increase of entails, leading to the 
proceedings then adopted, and now to be brought 
into view, have been well founded. 



54 MEASURES ADOPTED BY THE 



CHAPTER VL 

iJtATEMENT OF THE MEASURES ADOPTED BT THE 
FACULTY OF ADVOCATES IN 1764, TO REMOVE 
THE EVILS ARISING FROM THE ACT l685; C. 29. 

fctap- VL In a few years after military tenures and heritable 
jurisdictions were abolished in Scotland, the bene- 
fits of the union with England began to be felt 
Mr. Lockhart, Dean of the Faculty of Advocates, in 
the year 1764, (it is believed, in consequence of sug- 
gestions by Lord Mansfield,)' brought under their 
consideration the law of entail, from which he stat- 
ed that pernicious consequences were sensibly felt 
by all ranks and degrees of persons, and that, if 
the system of entailing should not be eiflfectually 
checked) great part of the lands of Scotland would 
be withdrawn as a subject of commerce. He pro^ 
posed that the Faculty should not merely deliber- 
ate on the proper remedy, but should prosecute 
and follow out such measures as would confer a 
inost essential service on the country. The intelli- 
gence of that learned body, in observing the changes 
in the state of the country within a few previous 
, years, led them justly to appreciate the injurious 
consequences of the act authorizing entails, and 
to anticipate the increase of the evils arising from 
it Their objects were, however, thwarted, by an 
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Opposition extremely limited in point of numbeti chxp. vi. 
biit possessed of extensive personal influence. 

The heads of a bill to be brought into Parliament 
were prepared. The nieasure was anxiously and 
steadily persevered in by Mr. Lockhart^ and every 
clause of the proposed amendments upon the law 
of entail was separately debated. The question, that 
it was expedient to abolish perpetuities, was carried , 
by a majority, with only four dissentient votes. ' 
Copies of the heads of the proposed bill were deliver- 
ed to each ofthejudgesofthe Courts of Session and 
Exchequer, and were transmitted to the Sheriffs of 
counties to be under the consideration of the free- 
holders and heritors, and to the Provosts of burghs. 
The Judges of the Court of Session, after taking 
some time for deliberation, stated the sense of the 
Court to be, that it would not be proper for them 
to give any opinion upon the subject. No reason 
appears to have been assigned for Ihis determination ; 
but it may be naturally supposed to have arisen from 
a feeling of delicacy in the Judges of a Court, in- 
ducing them to avoid (unless required by compe- 
tent authority,) any expression of their opinions up- 
on the expediency of the provisions of a subsisting 
statute, which they were frequently called upon to 
carry into effect^ without regard to their views of its 
expediency. The Barons of Exchequer, however^ 
who could not be influenced by such considera- 
tions, expr^sed their opinions, that the state and 
effects of entails in Scotland were highly prejudicial 
to trade and commerce, and greatiy inconvenient 
tn thn<%(^ nersons whose estates are subiectto ttem^ 
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Ctep* VL and required the mterpositioii of the legidature* 
The Baron» likewise expressed their opinion^ th^ 
the endeavours of the Faculty of Advocates to 
promote a "matter of so much consequence to the 
public utility were very laudable, and would meet 
with all proper assistance from them. From the 
resolutions adopted by most of the counties, it ap- 
peared at that time, that according to general opi- 
nion, the law required amendment, the particulars 
of which the freeholders and heritors submitted to 
the wisdom of Parliaments The Convention of 
burghs unanimously approved of an appUcation 
to Parliament, for the purposes proposed by the 
Faculty of Advocates, and the Society of Writers 
to the Signet signified their approbation of the 
measure. These discussions continued for ape- 
nod of about three years, during which the 
proposed measures were thwarted and opposed in 
every possible manner by a very small minority 
A complete remedy for the evils arising from en- 
tails seems, therefore, to have been abandoned in 
1767 } and, in the year I77O, the act was passed, 
entituled^ an * act to encourage the improvements.of 
• lands, &c. held under Settlements of strict entail,' as 
a means of palUating the evils which, according to 
the general expression of opinion at the tiine, should 
have been completely removed. 

In the Scots Magazine for April I765, the headsof 
the pr(^osed bill are inserted at full length. A copy 
isprintedin the Appendix, to which refer^ice iamade. 
The clauses allowing heirs of entail to grant leases, 
and to grant provisiops for wives and children, have 
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hem wioipted by the acts 10 Geo. III. <iap. 51, C6a9.vx 
dad ^ Geo. IV. cap. 87* It is therefore only ne* 
cesadiy to say, m this place, that the purpdae of it 
was, as stated in the periodical publications of 
those times, < that perpetuities shjould be abolished,^ 
and that, for the future, such entails containing 
prohibitory^ irritant, and resolutive clauses, de non 
aUemwdo A c&oirahend/^^ and other clai^aes of the 
like nafoire^ restraining the heirs of taillie in the 
free enjoyment of their respective lands an<i 
estates, atid placing such estates extra eommer^ 
dumi should be ^mjdiciter prohibited mid d|s# 
charged j at least for any longer period than tihe 
lives of such heirs as did exist at the date of such 
taillies;; without prejudice still tor such future en- 
tails, to the purpose and efiect of establishing the 
line of succession, and series of heirs, and re- 
straining said, heirs &ota alterifig said line of suc- 
cession by any voluntary gratuitous deed, and. to 
oblige them to carry the names, arms, and titles 
* of their respective faitnilies, under the usual certi- 
fication of a fbrfeiture and irritancy of the con- 
travener only : and that, in order to bring the 
entails already established to as near a conformi- 
ty to future entails, as could be consistent witili 
the rules of law and justice, these former entails 
should Continue in full force during the lives of 
such oi the heirs of taillie as should be existing 
and in life at the date of such act of Parliament, 
as should be obtained &r explaining and amend* 

* Scots Magaziae^ Jvlj 17 6i. 
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Chap. VI. ^ ing the law in these particulars, and that from and 
* after the failtircl 6f kll siich heirs as were then 
' existing and in life, these former entails should 
' be declared to stand, pfecisdy on the same fdot- 
' ing with future entails, as regulated by said act.' 

The he^ds of the bill prepared iipoii these prin- 
ciples met the general approbation of the Faieuky 
of Advocates, the votes standing forty-three against 
four^ when the questioii was discussed in August 
1764.* 

It would be improper to concliidei this chapter; 
without expressing the acknowledgments which are 
due to the liberality of the Faculty of Advocates; in 
giving me access, not merely to their valuable li- 
brary, but to the wiitten documents connected with v 
this subject, by which the accuracy of the state- 
ments contained in periodical publications at the 
time of these discussions,* has been completely as- 
certained. 

> .. . 

* Scots Magazine^ March 1765. 
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CHAPTER VII. 

* ■ 

SUMMARY OF THE OBJECTIONS TO THE MEASURES BY 
THE FACbLTY OF AB VOCATES IN ] 764. 

The opposition to the measures proposed by tliechsp. vil 
Faculty of Advocates was conducted, chiefly by 
Sir John Dalrymple, authdr of Memoirs of Great 
Britain and Ireland, who had published an Essay 
on Feudal Tenures previous to the discussion which 
4 took place by the Faculty of Advocates. Upon 
that occasion he published Considerations on the Po- 
licy of Entails in Great Britain, for the purpose of 
<^unteracting the measi^res in contemplation. Sir 
John stated that his publication ' was occasioned by 

* a scheme to apply for a statute, to let the entails of 
^ Scotland die out on the demise of the possessors 

* and heirs now existing;* 

A summary of the statements contained in that 
essay, which seems to have produced considerable 
effeet at that period, may now be brought into view. 
It is therein argued^ that entails lliemselves are not 
improper, although they may contain unjust condi- 
tions^ which ought to be restrained, and that vari- 
ous corrections should be made, increasing the 
powers of entailed proprietors as the means of im-' 
proving their property^ and enabling them to pro- 
, vide for widows and children^ which it Was said might 
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C!U^.ViL supersede the necessity of such measures as hid 
been proposed by the Faculty of Advocates. It is 
urged, that * it is erroneous to call a settlement of 
i this kind a perpetuity } for the entail ends as soon 
^ sis the heirs under it are at an end ; and in the per- 

* son of the last heir, the estate returns to be subject 

* to the same regulations of the law which take 
' place with respect to other estates/ 

Sir John DaJrymple has^ stated a series of cctttse- 
q^nces which would follow from the measures^pro- 
posed by the Faculty c£ Advocates,' which he main- 
tained in the formx)f distinct axid separate propod- 
tionsw These may be stated in his own words, and 
tiie train of argument by which he supp(Hl» them 
wiU naturally suggest itself. Any abridged state- 
ment of his arguments might be considered as par- 
tially exhibited. 

* First consequence : all the land property ^ji 
^ Scotland would sink in ita solid vsine^ by which I 
< mean its valtie upon a sale.^ 

This conscience, it was argued^ would arise ihmr 
the extent of property under entail, whteh; upon 
being rendered free from restriction, . woidd be ex- 
posed to i^le. 

^ Second consequence : money would rise in its 

* value } or, in other words, the interest of money 

* would be heightened.' 

^ Third consequence t money would be with- 
^ drawn from conamerce to purchase land,a]id there* 

* by commerce wotdd be hurt.' 

^ Fourth consequence : importations would de- 
^ crease, and home consumptions and exportatjioDS 

* encrease.* 
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* Fifth po»9equ«fice ; ancient faaaxS&es would sink, chap. vil. 
<^and togo^r with them^ # our honourable ideas 

* which enter^in respect for faniilies/ 

Ajler fti^ng upon tfa^e consequences^ 1^ John 
^focoeds to consider the xskjections to estaiis, \riiich 
he ^t^ to be, 

* i»t, iVat tiiey stop the progress of agriculture,' 

* gd. That they weaken the hands of trade, by 
/ stopping the icrediit of i^sided men/ 

* 3d, That the time may came whpn too much 
s of the property of the kingdom being aifaready Ipck- 
f ed up, the permissipn to entaiiaiore of it would be 
f- no longer any advantage to the nation, and only 

* a cruelty to jprivate men, who might wish to pur- 
f chase lands but could not be able to find them/ 

* 4th, That as the tendency of them is to accu* 

* mulate fortune upon fortune without end, they ex-: 
' alt particular families too much ; that Britain ne- 

* ver had liberty till great families were made low^ 
f and that on the rise of them liberty would again 

* 5th, That the equal distribution of lapd among 
^ the pitizens was, by all the politicians and philo- 
f sophers of ancient Greece and Rome, considered 

* as the first and most salutary of all political laws.^ 

* 6th, That entails injure creditors/ 

« 7th, That entails breed disobedience in children 

* to parents/ 

* 8th, That it is absurd that a man should have 

* the powei; to entail a very small estate/ 

< 9th, That it is very barbarous that younger 

* children of men of entailed estates should be set 
f into the world without fortunes/ 
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ch«^v^• < 10th, That entails are unjust, in res|>ect many 
< of them exclude femalep in competition with tbe 
^ male succession/ 

After arguing upon these consequences^ ansing 
from the proposed measyres, and endeavouringtoi^ 
fiite the objections to entails, as allowed b^ the act in 
1685, Sir John suggests rectifications in' the condi- 
tions of entails. l%ese suggestions have been in 
some measure acted upon in the statute of 10 G^* 
III. c. 51, and 5 Geo. IV. c. 87, by authorizing en- 
tailed proprietors to grant leases and feus, and tx> 
create burdens upon fUture heirs of entaUs £»* mo- 
ney expended in improvements, an4 for proviatooa 
to widows and children. 
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CHAPTER VUL 

PJf THE CONSEQUENCES RESULTING FROM THE ACT 
16&5, C. 22, AFFORPING A SUMMA|IT OF ANSWERS 
TO THE OBJECTIONS TO THE MEAJSURES PROPOSED 
BY THE FACULTY OF ADVOCATES IN 176*. 

The first ^consequence resulting fromth^ statute iqChsp. viil 
168^, which must strike the mind of a profession- 
al man, is the immense mass of Utigation to ^hich 
it has given rise, and the vast amount of property 
involved in these discussions. The distribution of 
property, which becomes the subject of Utigation 
in the various questions which arise out of the sta- 
tute, must depend more upon the intelligence apd 
accuracy of professional men, and uppn the fluc- 
tuating opinions prevailing in courts at different 
periods, than upon the intentions of parties. The 
interests of creditors are generally deeply involv- 
ed in the issue of these disputes, arising frona 
artificjlal restraints upon the possession and (hsposaj 
of property. 

The statute authori:?ing entail^ has now subsisted 
for 1 40 years, and still seemg to open as wide a 
field for litigation as at its commencement. It 
declares, * that it shall be lawful to his Majesty's 
' subjects to taillie their lands and estates, and to sub- 

• stitute heirs in their taillies, with such provisions 

* and conditions as they shall think fit, and to 
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affect the said taillies with irritant and resolutiiFe 
clauses, whereby it shall ngt be lawful to the heir$ 
of taillie to sell, annalizie, or dis^cme the said 
lands, or any part therec^, or contract debt, or do 
any other deed whereby the samen may be a{w 
prysed, adjudged, or evicted froin the others 
substitute in the tsjkSlie, or the successon frus- 
trate or interrupted : Declaring all such deeds to 
be in themselves null and. void.' 
Under a statute expressed in such comprehen- 
sive and indefinite terms, and receiving* its inter- 
pretation according to the fluctuating and conflict- 
ing opinions which prevail at different tiqies, aod 
in different states cf i^ociety, it is impossible to anti? 
pipate the period when such discussions will become 
less frequent Sir John Dalrymple, the keen support- 
er of entails, has stated, tiiat a period may arrive, 
when the interest of the country may require entails 
as authorized by the statute in 1685 to be abolished; 
and he very justly saysj^* * till this period arrives, oiir 

• conveyancers will be inventing new clauses to 
f guard entails ; our lawyers will Tye inventing new 

* devices to elude these clauses j our judges will for 
f some time fluctuate between the twoj and our 
^ Parliament will be passing laws to enlarge the 
f power of those who aretqo much limited by parr 
f tictilar prohibition;^ in their respective entails** 

It does not fall under the objects now under 
consideration to enter into a detail of the va- 
rious discussions to which the statute in 1685 has 
given rise. It may not, however, be improper tq 

♦ Dalrymple on Feudal Te^dures, p. 186^ 
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give a general view of some oi the leading points CbiK^yifi. 
of most extensive influence, which will show the 
tiocertainty with which the ascertainment of the 
rights of parties is attended^ 

Many cases have occurred in ^hich entails have 
been disturbed after long possession under them, 
from the discovery of omissions which had escaped 
detection. If the irritant clauses are not made 
strictly applicable to each particular prohibition in 
tile entail, it is open to any heir to defeat it The 
attempts to do so, which frequently succeed, and 
often fail, must continue to be the source of ex*- 
pensive litigation, and of serious injury to many 
parties interested, so long as an unlimited right.of 
entailing is allowed to subsist, as the law of the 
country. 

In every case which has oceurred^ it has been 
admitted by all parties, that entails^ from their un« 
favourable nature, both in so far as regards the re^ 
strictions upon heirs, and in so far as regards the 
rights of creditors, must receive the strictest inter- 
pretation. But the application of this principle 
has led to a diversity of opinion^ which is unexam^ 
pled in any other branch of the law. 

For many years^ after the statute in 1685 wasen*- 
acted, the power of granting leases for any specified 
number of years, unless expressly prohibited by 
the entail, never seems to have been called in ques- 
tion. About the year 1736, an opinion seems to 
have been entertained,^ that leases of unusual en- 

* Sandfotd on Entuls^ p. 177- 
F 
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€ltt^ vm. durance might be held as equivalent to an ali^ia- 
tion of tiie property, and tlius to fall under the ■ 
prohibitions contained in entails. Lord Karnes ^ . 
afterwards states this proportion rather as a matter 
of speculative opinion, than of fixed princijde. The 
question has since been ftdly discussed, and it has 
been decided, that leases of unusual endurance are « 
liable to be set aside as falling under pcohibitiojas 
in entails against alienation. A lease for fifty-sevai 
years,f and various leases of longer enduraacie hay# r 
been held to be invalid as alienations and fraudai . 
upon the entail. It still, however, remains unds^ i 
cided by judgments in the last resort, what period i 
under fifty-seven years a lease may be granted iree J 
from the risk of challenge as mi alienation by aM 
entailed proprietor under no prohibition in the en^/ 
tail. It has been decided by the First Division of 
the Court o£ Session, 1: that a lease for thirty-on? 
years falls under such prohibition. The same IHvi- 
sion of the Court has sustained a lease for the re^ 
stricted endurance of twenty-one years, || in a case 
in wliich it was provided that it should endure for j 
29, or 37> or 25, or 21, or 19 years, or for which j 
ever of these terms the Court of Session, or House 
of Lords should find to be the longest period that , 
the heir in pQsses3ion had power to grant . ^ 

* Elucidations^ Art. 42d^ p. 358. 

'^ Case of Queensberry Leases^ 12th June 1819- BligL'ir 
Reports^ vol. i. and cases therein referred to. 

X Stirling against Walker, 20th February 1821. 

II Earl of "^emyss against Duke of Queensberry's Executors 
and Murray^ 12th June 182^ 



Tte dkcimian which took place in these qiies-CbAiwrra^ 
tois, opened a new field for litigation. Itbe- 
same asubject of discussion, whether leases for an 
lausual period of time were preduded by entails 
diicfa did not contain in express terms a prohibit 
ifen against * alienation^* and wheUier the gene- 
ic term ^ oMenaU? might be supplied by expres- 
fons of equivalent meaning. In the case of Sir 
iraiiam Elliot v. l^ott, 10th March, 1814, the 
Pfifet Division of the Court of Session held that 
he term * dispone was not equivalent to the term 
ilknatCj and a lease for seventy-seven years, 
rt on grassum, was sustained. In like man- 
ler, in the case of Hamilton v. M^Dowall, Sd 
Ibrch, 1815, the Second Division of the Court 
il^d that a prohibition against disponing was not 
i|uivalent to a prohibition against alienating, and 
lease for 300 years was sustained, notwithstand- 
ig the prohibition in the entail against disponing. 
t was however decided by the same division of the * 
ourt, that an entail under prohibitions to * dU^ . 
o»e*,* wadset, sell, or * awayput^ * was sufficiently 
Xjrfieit, for preventing a lease for seventy-six years, 
ranted under very unusual stipulations and extra* 
rdinary circumstances. By the judgment of the 
louse of Lords, in the case of the Queensberry . 
«ases,t it now seems a settled point, that the word 
c%M>ne' has a meaning equivalent to the word 

- . * ' • 

« Mordanat V, limes, gtk Maxct 1810. 
1 12th June 1819j Blip's Reports^ vol. i. 
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cai^^ viii. < aUenale^^ and a lease for fifty-seven years was ao 
c(»'dingly held to fall under a prohibition ^gsanst 
disponing. The First Division of the court has since 
adopted this principle in the case of Stirling r. 
Walker above mentioned,* by setting aside a lea«e 
for thirty«one years, under a prohibition agtdnst 
disponing contained in the entail. It remains how** 
ever to be determined, whether any other, or what 
other words maybe held sufficient for that purpose, 
and what precise period under fifty-seveti or thir^- 
one years is to be considered as an ali^iation. ^ 

For many years after entails were allowe<^ fay * 
the Act in 1685, heirs of entail in possession, act*) 
ing under the best advice which they could obtain, ' 
were led to believe that they incurred no infringe- 
ment of the conditions of the entail, by granting . 
leases for sums not under the previous rent, andJ 
taking grassums, unless prohibited to do so in ex-« 
press terms. An opinion prevailed, that this mode 
of management, although not advantageous to thej 
next heir, was beneficial in other respects as increas- 
ing the means of providing for the femilies of entail- , 
ed proprietors. The general professional understand- ^ 
ing upon thispoint, proceeding upon the rule of strict . 
interpretation of the statute, was so clear, that in the | 
case of the trustees of Sir Francis Elliot t?. Sir Wil^ ' 
liam Elliot, 22d January 1793, it seems to have been j 
taken for granted as an indisputable proposition. ^ 
The judgment of the Lord Ordinary in that case 
affirmed by the court states that < the late S^ Fran- 

* 20th February, 1821. 
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^^m EQiot of Stobbs being laid under no, re8tric-ciisp.,viii. 

^'* tion bythe entail of that estate^ had power to grant 

^ * leases at the former rent and take grassums/ 
In an opinion given by President Blair, when So- 

' licitor General, he states* it as a point understood 
t&be settled, that an heir of entail not specially pro- 
hibited, has the power of letting farms at the old 
feat and taking grassums. Sir Ilay Campbell,; in 
his opinion under the consideration of the House 

; of Lord% in deciding the case of the Queensberry 
ieases, thus-statesf the result of his experience up- 

m the subject ; * The question what is a long lease, 

• * participating of the character of alienation^ and 

* what is moderate, amounting to administration 
fi* only, is no doubt attended with difficulty, because 
f the limits h^ve never yet been precisely drawn ; 
^ but the question of grassum is of a very difierent 
^ nature, and it is astonishing to me how it should 

* ever have been made a question at all. I have 

* been now upwards of sixty years employed in 
^ studying, reading, practising, hearing, and de- 

* termining upon all sorts of questions in the laws 

* of Scotland, and I declare I never heard from the 

* mouth of any lawyer, old or young, pr any j udge, 

* nor ever read in any book, nor figured in my own 
^ mind till now, that an heir possessed of an entailed 

* property, was or could be Under the. smallest re- 
^ straint as to taking grassums upon the renewal of 
^ bis leases, the entail itself saying nothing to the 

* contrary, and the former current rent under 2k 

• Bligh's Reports, vol. i. p. 472. 
f Bligh's Reports, vol. i. p. 426. 
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a^yuL* lease, which perhaps had been granted bjthe 

< tailherhimsdf, n(tf ie>i\^ 6Ki»fnM&^dL TailUesveiy 
' often say, the rent shall not be dinunished, and 
' this is clearly primer, because oth^wise it mi^t 

< be unfairly done, and the taiUie rendered ilhi- 
* sory/ The application of the role of strict inter- 
pretation has, however, been so explained by Lord 
Chancellor Eldon in the House of Lords» as to e- 
stablisb the principle, that grassums are to be am* 
sidered as frauds upon the' entail which cannot be 
^sanctioned by courts ; thus leaving lessees no otber> 
means of indemnification for the loss arising frotti 
being turned out of possession, before a return caa 
be niade for their advances, than what they ma^ 
be abl^ to recover from the personal funds, wbidi 
should form the means of providing for the fatrnhf 
of the former proprietor. It remains open fw di^ 
cussion, whether heirs of entail, who have grwt* 
ed leases of wch unusual duration aa to be ineflfee- 
tual, or who have taken grassums believed to be a 
fair exercise of thm legal rights at the time of 
doing so, may not have incurred irritancies bf ' 
which they forfeit their title to^ the estate. 

These important judgments have only been 
recently pronounced, although the entails out of 
which the disputed points arise, are of very an- 
cient date^ The Roxburgh entail is the earliest 
upon reccHrd, being dated in 1648, and the Queenv 
berry entail is dated in 1693. It may be, there* 
fore, safely said, that no lapse of time can render 
an entail secure from judicial discussion arising 
from attempts to defeat the provisions which ob^ 
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struct the views, aqd Are iojutious to the interests ciiaf . vnt 
of the heir in possession. 

In many cases it has been debated whether the' 
person first called to the succession, generally de- 
nominated the Institute, falls under the fetters of 
an entail ; and it seems that this question must de- 
pend upoi) the terms of the entail, open to discussion 
in every case, upon its own special circimistances. 
Upon one point, however, a general opinion long 
prevailed, tliat, as by the terms of the act in 1685, 
tlie provisions of it were so expressed as to apply 
only to heirs of entail, it was not in the power of 
an entailer to preclude his own creditors from ob* 
taiining payment cf£ the debts due to them out of 
his estate. It was accordingly decided by the 
Coiirt of Session in the case of Stewart againet 
Agnew, 3d March 1784, that the entailed estate 
was stiU afiectable by the debts due by the entailer 
at the .thne of his death. By the absence from 
B|:itain, and the minority of the next Jieir, it was 
competent to bring this judgment under the review 
of the House of Lords, after being considered as 
established law for a period of thirty years, and it 
was remitted to the Court of Session to review the 
interlocutor complained of generally. The Court 
were unanimously jwid clearly of opinion,* that a 
person holding an estate in fee simple could not, 
by an entail upon himself, and a series of heirs, 
place his lands beyond the reach of his lawful credit 
torSi and that the judgment pronounced on the dd 

♦ June 2, 1818. 
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Chaf- VUI- |kf arch 1784 was well founded. But that judg^ 
ment was reversed in the House of Lords, and it 
was finally decided that the estate was affectable 
only by such debts as were due at the time of the 
date of the deed of entail, and which remained 
due at the time of the entailer's death, and with 
3uch other debts as, although not contracted at the 
date of the entail, had becojne real charge^ upon 
4lie. estate before titles under the entail had been 
completed by infeftment^ thus excluding other 
creditors for debts contracted after the date of the 
entail to a large amount from recovering out of his 
estates, payment of sums due by the entailer. 

In delivering his judicial opinion upon this case. 
Lord Chancellor Eldon laid great stress upon the 
circumstance that the entail proceeded upon oner* 
ous considerations ; and it, therefore, does not seem 
• dear, whether the same principle of judgment 
would be applied to the case of an entail gratui- 
tously executed* But as every marriage contract 
is by the law of Scotland held to be an onerous 
jieed, it seems to be in the power of every married 
proprietor holding his estate in fee-simple to exe- 
cute such deeds as will preclude his creditors from 
rendering his debts effectual against his estate ; and 
it seems doubtful if an entail, gratuitously execut- 
ed, may not be effectual for that purpose. 

It does not fall within the scope of tlie present 
inquiry as to the expediency of entails, to make a 
pingle remark upon the reasoning which has led men 
of the highest professional talents to form such op- 
posite opinions upon the interpretation of this sta<? 
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tiite, nor upon the accuracy of the judgments mcha|». vni* 
point of legal principle, which have been finally 
pronounced. The olgect in view is, to point out 
the consequences which the statute is calculated to 
produce. From the burdens and restrictions under 
which entailed property is possessed, the proprie- ' 
tors of entailed estates are under very strong temp- 
tations to fall upon devices for the purpose of de- 
feating the acts of their predecessors. It appears' 
from the judicial observations of Lord Chancellor 
Sldon, that he was not insensible to the inconve- 
niences arising f^om entails, a^jthough he felt him- 
self bound to give effect to what he considered to 
be the fair interpretation of a subsisting statute, 
and the meaning of an entail sanctioned by it, leav- 
ing it with the legislature to apply the proper re- 
siedy to remove defects of the law. His Lordshij) 
markp the distinction between defeating entails by 
legislative and by judicial authority. He says, * the 

* power of judges in this respect may be doubted.* 

* Upon that subject, as it applies to English law, I 
^ have formed an opinion, which leads me to thiQk 
' that the judges of this age in England would not 

* have been permitted to get rid of the statute of 
^English entails as judges of that age did, soon 

* after the passing of the statute de doms* This 
opinion corresponds with what his Lordship had 
previously said in the Roxburgh case, with regard 
to the propriety of legislative enactment to remove 
the evils arising from entails, instead of endeavour- 

• Case of the Queensberry Leases^ 1S19- Bligh's Reports, 
voL i. p. 423, 
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yin-mg to do so by judicial inteiprefiitioii. In tb«t 
cases his Lordship said, ' In England, too, the le- 

< gislature had endeavoured to protect the entails 

< of estates. The English mode of barring the 

* issue and remainder men, was only a fiction 

* of law ; and it had often occurred to him as a 
' very great singularity, with respect to the judi- 

< dal and legislative powers, that it should have : 
' been permitted judicially to destroy these entails. 

< But if the English statute protecting entails had 
' * been passed only about a century ago^ it might 

* be doubted whether the legi^lalure would have 

* permitted the exercise of such a stretch of pow- 

* er by the judgesi.'* 

From the principles of decision now adopted, it 
seems obvious, that the remedy to be appUed, for 
removing the inconveniences and hardships arisikig 
from the statute, must be legislative and not judi- 
ciaL 

It does not seem necessary to enter into any de- 
tailed discussion of the consequences which Sir John 
Dalrymple has apprehended, as likely to arise from 
the measures proposed by the Faculty of Advocates 
in 17641. In answer to the first four consequences 
dreaded from the proposedmeasures, it may be suffi- 
cient to say, that even if their efiects should be to (di- 
minish the selling priceof land at present unfettered 
by entails, it ^ords no good reason for keeping up 
a monopoly in &vour of the proprietors of such 

* Roxburgh Case^ ITtli Dec. 1813. Dow's Reporta^ vol iL 
p. 208, 



JAdsi^ hy excliidmg from qdmmerce a large por* a»^ rtXL 
(tioii of the territoiy af the country. But the efiedt 
arising from the proposed meumres would be gra^ 
dual. 

It never h^ been proposed that properties pos* 
aesaed under entails should be at once relieved from 
restrictions, so as to be the subject of immediate 
sale. The object in view is, to pre v^it the increase 
•of entails in future. So Sblt as regards subsisting 
entails, it was proposed that tbes<e should continue 
in fuU force, until gradually extinguished by the 
&ilure of heirs in existence, at the dat^ of a statute 
to be passed for iSxe purpose of preventing future 
entails. At present, nearly one-half of the terri- 
torial property of the kingdom is not merely ex- 
eluded from the market as a subiect of commerce, 

availing themselves . of the credit which the pos- 
iiession of property would otherwise confer upon 
them, and from all the benefits which a judicious 
application of that credit mi^t enable. them to ac*- 
quire. By removing entails, the whole landed pro- 
perty of the kingdom would, in the course of time, 
jirove a source of credit to the proprietors. The 
employment of capital, and the general division of 
wealth, would thus be extensively promoted. Pro- 
perty would be brought into the market only when 
the amount of debts obtained by securities over it, 
renders it eligible for the proprietor to dispose of it ; 
and, in such circumstances, it is neither beneficial to 
iiidividuals, nor to the community, that possession 
should be continued. The question seems to have 
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akHp, viii. been argued, as if all the entailed properly of the 
country would, as soon as possible, be brought to 
sale under the proposed alteration of the law. But 
when that sliall take place, it may be expected that 
entailed proprietors will be regulated by the same 
principles of conduct which actuate other men. 
Extravagance would in some instances occur ; and, 
in such cases, properties would fall into oth^ hands. 
But the natural desire to improve their condition 
which influences the conduct of mankind, would, 
in genera], lead proprietors, vfhea relieved from 
restrictions, to use their credit in such manner as 
may be profitable for theipselves, and, conse- 
quently, beneficial to the country. A large poiv 
tion of the sums borrowed without inconve- 
nience upon the security of land, as it may be- 
come free from. restriction, would be expended in 
its improvement The capital of the country would 
be employed in the purchase of land, ^nd in com- 
merce, according to the circumstances of the times, 

and to natural causes undisturbed by artificial re- 
^trainte. 

It has been said, that ancient families and honour- 
able ideas of respect for them would sink. It has^ 
however, been stated by Sir John Dalrymple, in 
1764, that the entailed property of Scotland is 
about a fif^h of the land rent* And he says, 

* most men of entailed estates are in straitened cir- 
< cumstances, because, in these days of general 

* extravagance^ most of them . live above their in-* 
^ come.' It surely cannot be seriously maintained^ 

* Coii8iderati9ns on the Policy of Entails^ p* 13. 
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thai respect for pjtrticular Families should interfere CAi^ vm^ 
with a matter of nattonal jorispirudence, or that- 
deserved re&i>ect can be ke]rt up by stpportimg 
their extravagance at the expense of their credi* 
tors. 

It has been stated that entails are not perpetui- 
ties. In general, however, an <»-der of succesmon 
is fixed, as far as the imi^nation of the entailer con 
trace his posterity ; andaltho^h the heir.last nam- 
ed without qualification, becomes unlimited fiar, an 
entailer may insert a clause, by which he lays un- 
der the fetters of the entail the hdF succeeding, 
under the general description of heirs whatsoever, 
and his descendants* 

It seems too pkdn to require argument that the 
mode of management, which the great proportion 
of entailed proprietors must adopt, is unfavourable' 
to the progressive improvement of the country; and 
it seems now to be generally admitted that com«- 
merce of every description, including that of land, ^ 
should be as i^ee a(nd open to ccHnpetition as the 
protection • of individual interests wiU permit. The 
extent and value of land excluded fi'om commerce 
appear from the statement contained in the 5th 
chapter. Sir John Dalrympie opposed the mea- 
sures adopted by the Facrilty of Advocates under 
flie impression that entails were decreasing. 

He states, as an argument urged against ratails»* 
* that the time may come when too much of the 

^ Considerations on die Policy of Entoils, ik 86. 



cbip.vpL« fHTOpArty of the kingdom being^ abeady locliedb 
^ u{S Ae. penniBsioii to entail mote of it Would be; 

* no lon^ any adraatagie to the. nation/ He; 
an^vers this objection by euiying^ * when t^ tme 

* comes, and not till then, die law should lend iH^ 

* aid either to diminisfa the extent of totails» then 
' subsisting, or at leaat to prevent entailing for the 

< future. When it does cpme, we may veiy w#' 
^ suppose, that postQSi^will take that care of it« 

< self then liriiiek we are taking of ourselves tiow. 

< The same legislative power which gave its sanc- 

* lion to entails at one period may withdraw it 
V from them at another/ ^^ adds, < but I do not 
« imagme that period wiU arrive for many hundreds 

* of years/ 

At that time Sir John Dalrymple certainly did 
not c<mtemplate the immense extent of property 
now brought under entail, or in the course of be- 
ing ^itailed by trust conveyances fgr the purpose 
of paying off debts and entailing, and of appropri- 
ating personal funds for the purpose of purchasing 
lands to be entailed. 

The injuiioua consequences arising from entails 
are so generally known and appreciated, as to re- 
quire no recapitukticH:!. In all important transao* 
tions for loans of mcmey upon heritable security^ 
the persons proposing to advance it, consult the 
records; and the entailed proprietor cannot ob- 
tain a loan. But, in the ordinary affiurs of life, the 
possession of property naturally leads to personal 
credit, without mudi investigation, which, to a cer- 
tain extent, and in many instances of daily occur- 
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reoce, cannot wisU be refused, unless in cases df no^ Chi^ JttBk 
taiiiMis extmvagance. Hence, upon tiie death oS 
entailed pi oprietors, losses frequently arise. 

Widi ^e exception of some instances in whicb 
prop^rtf is presenred under bad management to 
the worthy descendant of an extravagant ancestoiv 
entails are injurious to individuals. The benefitsr 
which arise from such occasional exceptions wM 
not bear a comparison with the evils arising in nu- 
merous instances from the succession devolving 
upon a remote h^, leaving the nearest relations 
of the previous heir in possession unprovided for, 
and unprotected* Human wisdom cannot antici- 
pate events so as to appreciate duly, and to regulate 
the rights and interests of posterity with discrimi- 
nating foresight for •any period of long duration. 
The rules according, to which justice is admi- 
nistered^ and all the public acts c^ the country sffe 
subject to alteration according to liie dianges pro- 
duced by time and circumstances. The uncontrolled 
power and dominion of individuals over property 
should not be of unlimited duration. How iliany 
entailers would have rejected Ibe order of succes- 
mm pointed out by them, and the restrictions. con- 
tained in their deeds, if they cotild have anticipated 
the intervening course of events, and the situation 
of their posterity. 

The entailed proprii^r labours under grievous . 
hardships. Upon his succession, he is probably 
biurdened with provision to brothers and sisters, 
which, however inadequate for their suitable educa- 
tion and support, he may not have the means to 
pay without, the aid of friends. The prosecution 
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OM^ViiLof hk own plans <^ Hfe is obstructed by his hmat^ 
ed credit It is expected that he will live suitably 
« to the rental of the estiftte, of which he is nomiuU 
ly the proprietor^ but really only Hm life-renter. 
If prudent, he is surrounded ^y difficulties in 
providing for a family, and improving hi^ es* 
tate ;— >and if extravagant, his creditors may be 
under the necessity of attaching his rents. He 
cannot borrow money in the ordinary way of 
loan to 8up{dy his wants« His early expectations 
o{ succession and station in society, naturally lead 
to a mode of living and habits by which such debts 
are contracted as his limited credit can command, 
arising rather from the situation in .which he is 
placed than from the general extravagance • ascrib- 
* ed by Sir John Dalrymple to entailed proj^ietors. 
He cannot command money to improve his pro- 
perty, however much it may be ^susceptible of it; 
unless *by encroaching upon his means of granting 
proviHons to a family. In granting leases, he is li- 
mited in the encouragement he can give to improv- 
ing tenants at the commencement of the lease; 
and if fully aware of his restricted situation, he can- 
not honestly bind himself to pay for meliorations at 
the conclusion of it The law seems fixed by va- 
rious decisions, that a subsequent heir of entail in 
possession, although deriving the benefit of sti|mla&- 
ed improvements, is not bound by any such obli- 
gations contained in leases granted by his. predeces- 
sor.* The tenant must seek his relief against the 

• Dillon V. Campbell, 14th Jan. 1780, Mor. 15432 ; Webster 
t;. Farquhar, Dec. 1791, Mor. p. 154S9; Moncrieff v. Sken^ 
14th Jan. 1823; Fraseri?. Fraser, 7th June 1825. 
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Representatives of the person with whom he con* Chap. vitr. 
tratted. 

This situation is extremely different from that 
which arises from the feehngs which dictate deeds 
of succession in femilies when ijiade by proprietors, 
each in his generation. These feehngs are thus 
described by Craig, in stating the principles upon 
which succession in general is regulated.* * Hb- 
^ rtiniim non tantum eacura est, ut liberi educen- 

* tur, sed etiam, ut post sua fata, eis quam maxime 
^ consulatur. Hinc illae in vita curae, anxietates, la- 

* bores, fatigationes, discrimina etiam vit«, non ut 

* sibi solis, sed posteris etiam provideant : arbores 

* etiam serunt, quarum fructibus nunquam vescen- 

* tur ; aedificant etiam, quibus brevis habitandi 

* usus reiictus est ; opes cogunt, quibus nunquam 

* ustirisunt; supellectilemparant,cujusviliori parte, 

* ipsi dum vivunt, fruuntur, melior pars ad heredes 

* perventura: neque enim, ut nobis tantum con- 

* sulamus, tam misere cogendis opibus immorimur 

* et tabescimus, sed ut posteris bene sit, quibus pro- 

* speclum anxie cupimus. Haec itaqiie successio 

* ex aequitate naturali, et charitate sanguinis de- 

* scendit, et per omne jus, quod inter homines coli- 
^ tur, tam altas radices agit, ut difficulter quassari, 

* difficilius evelli possit : citius enim naturam ipsam 

* ex animis hominum expellemus quam jus et curam 



* successionis.' 



These are the feelings which should, in general, 
regulate family settlements tending to preiserve all 

* Lib. H. Dieg. xiii« sect. S. De Sueoessionibus. 

G 
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Qmp. VIII. the tender diarities of life, by providing for tbe 
whole members of every family, who are equalty 
the objects of anxious solicitude, in a manner sui^ 
table to the circumstances of each particular case. 
The heir of the estate may thus^ according to cit^ 
cumstances, be left unencumbered, or burdened 
with rational provisions, for those who have equally 
strong natural claims upon their common ancestor* 
By entails, as authorized by tbe act in 1685, a per* 
petual family settlement is made by a remote an« 
cestor, who could not anticipate the various changes 
which may occur in the course of time and progress 
of society. The power of regulating Mccession 
after death, according to the exigencies and cir- 
cumstances of a family, is the foundation of one of 
the most interesting exercises of parental afiectioQ 
and duly. But the family settlement of the entail- 
ed proprietor is made for him before his birth ; and 
the deed of his ancestor, which inconveniently re- 
stricted his natural right of possession during his 
life, deprives him of the civil right of a power of 
distribution of his property after death ; — frights 
which every other class of men in this kingdom 
possess, and the enjoyment of which by individu-^ 
als, it forms the blessing and the boast of a free 
country to secure. The words of an able speak 
er in the debate for abolishing heritable jurisdio| 
tions, ms^ be applied to the statute in 1685.1 

• There is in it a root of danger, which it becomei 

• the prudence and foresight of a wise legislature! 

♦ Hansard's Parliamentary History, vol. xiv. p. S2. 
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^ not to allow to continue any longer. It should ^^mp-yxil 
* be plucked up, not with a rough and violent, 
' but with a firm and determined hand/ 

It will be considered in the two ensuing chap- 
ters, whether the statutes which have been passed, 
with the view of removing the evUs arising from 
entails, as aUowed by the act in 168^, axe adequate 
for that purpose. 
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CHAPTER IX. 

StTMMARY OF THE PROVISIONS OF T«E ActS OF 10 
GEO. Ill, CAP. 51, AND 5 GEO. IV. CAP. 87, ENACT- 
ED FOR THE PURPOSE OF ALLEVIATING THE EVILS 
ARISING FROM THE ACT l685, C. 22. 

Chap. IX. The principal provisions of the first mentioned act* 
are, that proprietors of entailed estates are thereby 
authorized to grant leases for fourteen years, and 
one existing life, or for two lives, and life of a sur- 
vivor, or for any number of years not exceeding 
thirty-one years, under specified conditions for im- 
proving the farms so let, and that they may grant 
building leases f6r ninety-nine years, under certain 
conditions j but that the power of granting leases 
shall not in any case be extended to the manor- 
place, office houses, orchard, gardens, and enclo- 
sures adjacent to the manor-place. 

2^, That, upon giving notice as directed by 
the act, and following out the forms therein pre- 
scribed, heirs of entail may become creditors to 
succeeding heirs for three-fourths of sums laid out 
in specified improvements, not exceeding four years' 
free rent of the estate, after deduction of all pub- 
lic burdens, life-rents, and interest of debts affect- 

• 10 Geo. III. cap. 51. 
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ffig the jestatp at the first term of Whitsunday, after <^* >^ 
the death of the heir who expends the money. : > 
Sdly, Th^t, upon given notice, and complying 
with the other requisites of the statute, heirs of 
entaU may rjender themselves creditors to succeed- 
ing heirs for three fourth parte of the expense in- 
curred ii^ building or repairing a mansiourhouse or p 
office upon the estate, not exceeding two years^ 
free rent of the estate, after deduction of all public 
burdens, liferents, and interest of debts affecting the 
estate, at the first term of Whiteunday after the 
deatii of the heir who expended the money. » 

In order to take the benefit of this statute, it is 
necessary th^t * every proprietor of an entailed 
estate who intends to lay out money on such iiQ- 
provements, shall, three pionihs at least before he, 
begins to execute the same, give notice in. writ- 
ing to tl^e heir of entail next entitled to succeed, 
to the said estate, after the heirs of the body of the 
said proprietor, if within GrecU Britain or Ire- 
land; and if the next heir entitled to succeed ia 
not within Great Britain or Ireland^ shall give 
notice in writing to the nearest male relation hy 
his father, of lawful age, or to his known factor 
or attorney, of such his inter^tipn, specifying in 
8uch notice the kind of irqproyement intended, 
and the farms or parts of the estate upon which 
the improvemente arp intended to be made, and 
shall lodge a copy thereof with the Sheriff or 
Stewart-clerk of the county wherein the lands lie.* 
The statute also provides, that the * proprietor of 
* an entailed estate who lays out mqney in making 
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tu^ ix. ' is^ovements upon his entafled estate, with w 

< intent of being a creditor to the saccnding heirv 

< of entail, in manner above specified, shall annnal- 
' 1jr> dunnjg the making 9uch imprpveinents, with- 
^ in the space of four months ^iler the term of 
^ Martinmas, lodge within fhe Sh$)i^ pr Stewart- 
V deik of the county, with which the l^ds und 
^ he^tages ipiproyed are situated, an ^count of the 
^ money expe^ided by him in such iqiprovements, 
^ during twelve months prepedmg tha( term pf 
^ -^artinfMifi, subscribed by him, with the voecher^ 
^ by which the account is tQ be supported ydhef^ 
^ payment shjall be demanded or sped for/ 

AH ?Sheriff-cld[]&3 a|*e appointed within the space 
pf a month af^^ suph apcounts, vouchers, and co- 
pies pf potice shall be lodged, to repordthein in a 
book to be kept for t|iat purpose. T^e same forms 
jfxmst be observed in case of buildipg or repairing 
a tnansipn-house, as in ^he case of imprpvinjg th$ 
)ain4s. 

By this act, it is provided, < that when the heirs 
* and successors or an heir of entail, in fmy other 
^ than the entailed estate, are sued for the mop^ 
^ due on account of imprpvements made upon ao 
^ entailed estatp under the authority of this act, 
' they ishall be dischargee} in all cases from siich 
> suits, upon inaking payment of ope-third part pf 
'* the rents of the entailed estate, which have ccfwfi 
''^ to the use of such heir of entail, pr to the use of 
f his said heirs or successors/ 

The act likewise authorizes ent^ed proprietors 
tp expfaange with adjacent proprietors portions of 



IN 1770 ASD ID 18S4. ST 

aody to a specified extent, Gonyement for the piir« Ghap. ix. 
pose of completing enclosures. 

By the ik^ of d Geo. IV* c. 8?,* heirs of entail 
amis^ entitled to grant provisions to wives, to the e^* 
tent of one*tbird part of the free yearly rent of 
the estate, after deducting puUic burdens, liferent 
jHswisions, yearly interest of debts» and provision^ } 
indudtng int^est of provisions to children, thereby 
allowed to be granted, estimating all subsisting bur« 
dens at the death of the grantor, 

2dfyj Female heirs of entail may secure husbands 
in liferent provisions out qf entailed lands, not ex- 
ceeding one-half of the free yearly rent, under de- 
diK^tion as above mentioned, 

It is provided that only two liferent provisions 
shall subsist at the same time. 

It is enacted, that heirs of entail in possession 
miiy grant provisions or obligations to their other 
dbildren not succeeding to the entailed estate, not 
exceeding one year's free rent for one child j two 
years* free rent for two children j and three years' 
free rent for three or more children, after deducts 
ing public burdens, 'liferent provisions, including 
those authoris;ed to be granted by the act 

By this act it is provided, that an heir of entail 
in possession, upon being sued for payment of the 
provisions made under the act, shall be discharged 
fbm the suit, upon assigning, or effectually con. 
veying to a trustee, to be named by the Court of 
Session, one-third part of the clear rents or pro» 

• 5 Geo. IV, cap. 87. 
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Char- ixiceedar ^the entailed estate, payable to such heir in 
possession during his or her life, or until the pro- 
visions shall be paid off ; which shall be applied in 
payment of the whole subsisting provisions to a 
child or children gi:anted under the auth(»ity of 
the act i and it is farther declared, that the heir 
in possession shgtll not be deprived of more than 
two third parts of the free yearly rent, or free yearly 
proceeds of the es.tate.^ 
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CHAPTER X. . 

ON THE EFFECTS OF THE REMEDIES SANCTIONED BY 
THE ACTS IN 1770 AND IN 1824, MENTIONED IN 
THE PRECEDING CHAPTER, FOR THE PURPOSE OF 
AFFORDING RELIEF FROM THE EVILS ARISING FROM 
THE STATUTE IN l685, 

f 

i 

The first of these statutes was passed as a neces- ciiap. y^ 
sary measure for encouraging and promoting agri-? 
cultural improvements, which it was perceived at' 
that period were greatly obstructed by the ex- 
tent of property possessed under entails. The 
second statute was passed to enable heirs of entail 
in possession to make provisions for their widows 
and children when that power was not conferred up- 
on them by the terms of the entail. By these sta^ 
tutes, it is enacted, that the heir of entail in pos- 
session shall be discharged from any suit by pay- 
ing, or by assigning and effectually conveying to a 
trustee, to be named by the Court of Session, one 
third part of the free rents of the entailed estate 
until the burdens and provisions shall be paid off, 
thus leaving two third parts of the free rents as 
an income for the heir in possession. In the lat- 
ter statute the provisions are strengthened by a 
clause in the following terms : * And be it enact- 
* ed and de^clared, that the powers given and grant- 
ed by this act, and by the said recited act of the 
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ck»p.x. « 1 0th year of the reign of his said late Majesty, 
shall in no case be exercised to such an extent 
as to deprive the heir in possession of any entail- 
ed lands and estates in Scotland of more than 
two-third parts o£ the free yearly rent, or fiee 
yearly proceeds of the same ; and the Court of 
Session, in either division therec^, is berdby de- 
sired and required in each respective case to give 
all necessary orders for relieving the heir in pos- 
session from the payment of more than such two- 
third parts of the said free yearly rent, or yearly 
proceeds as aforesaid, by authorising such heir 
to retain any excess beyond the same from the 
security or provision, or securities or provisions 
on such entailed lands and estates which shall be 
least entitled by the law of Scotiand to legal pre- 
• ference/ 

The provisions of this Statute deserve more at* 
tention than they seem to have received from the 
entailed proprietors of Scotland. A foundation is 
laid by it for the introduction of measure lead- 
ing to the management of their pnq^fiiiiea 
by means of Judicial Trusts i^r^-a system utter- 
ly subversive of the concord ^d happiness of 
their families, and ruinous in its consequences. 
Compared with thes^ evils, all (he benefits which 
can be conferred by the Statute sink into insignifi- 
cance. But even these benefits are purchased at 
the expense of those conferred by the Statute in 
1770. It is quite obvious that it is impossible 
to give effect to the provisions in both statutes. 
By taking the benefit of one of the statutes^ 
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thte provisions contained in the other become chap^ ^ 
nugatory and unavailing. If a burden be cr^ 
ated up<Hi an entailed estate to the extent of 
four years' rent for improvements, and of two 
year9^ rent for repairing the mansion-house and ofr- 
fices, las allowed by ti^e first statute, which, in many 
eases, an entailed proprietor can only make by bprif 
rowing money ; it is not in his power to render the 
provisions upon a widow and children sanctioned 
by the second statute ayailable to them out of ^ 
third part of the rents <^ bis estate. 

On the other hand, an entailed proprietor, by 
burdening bis estate with the provisions to the wi« 
dow and children sanctioned by the second ^t, 
bas it not in bis power tp give any security fof 
money expended upon iniprovements, unless h? 
has other means of payment than his entailed ^ 
liite. 

The calculations necessary for ascertaining tb« 
powers of an entailed proprietor in proportioning 
burdens created up<m the estate, so as to affect 
subsequent heirs of entail, and to render them lia* 
fole in payment of sums expended in improvements^ 
and in paym^t <^ provisions to widows a;nd qhild« 
ren, are somewhat intricate. In estimating tb^ 
amount of jinnture payable to widows, the interest 
of 4efot contracted for improvements and the inte?- 
rest of pro^sions to children must b$ deducted 
frofn the a<!tual rental. A similar deduction of 
the amount of jcnnture, and interest of sums con« 
stituted as a burden for money expended upon im- 
proyenients, must b^ made in esitimating the clea? 
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Ghapw X. rent, tq the extent of three tiiQ^s the ^tpount of 
\vhiph, provisions may be grated to childrent 
Deductions from the actual rent must be made 
upon the same principles in calculating the amount 
of the burden ^hich may be created for payment 
of sum3 expended upon imprpvementSt 

ICeeping these principles of calculation in view, 
i( is matter of arithmetical demonstration that the 
exercise of the powers granted by qn^ qf these sta- 
tutes mpst defeat or reiider nugatory the powers; 
granted by the other, if the heir be in all cases al-» 
Ipwed to retain two third part^ of the ^ptual rental 
for his own personal expenditure. Let the case be 
supposed of an heir of entail in possession pf a free 
rental of L.1800, a sum esi/^y divisible into com-r 
ponent part:s. He is entjitled tp create a burden on 
the estate to the extent of four years - rental for im-? 
provements upon the lands, being L.7,200, and tp 
two years* rental for building or repairing mansion- 
house and offices, amounting to L.3,600. The iih 
terest of these sums amounts to L.54Q, leaving 
only L.60 as pne-third of the clear rent at the dis- 
posal of the entailed proprietor as ^ fund for payr 
ment of provisions for a family. Jf possessed of car 
pital to expend money for improvements put of his 
own separate property, he, no doubt, has it in 
his power to convey the burden thus created as a 
provision for his cliildren, to the extent of three- 
fourths of the sum actually expended. But if he 
is mider the necessity of contracting debt for the 
purpose of enabling him to make these improve- 
meats* he can giye no security fpr it without e^- 
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croaching upon the funds destined for the provi- chap. x. 
sions for a widow and family. 

On the other hand, if provisions to widows and 
children ard the primary consideration with entail- 
ed proprietors, they are precluded from improving 
their properties at any considerable expense. Up- 
on the same rental of L.1800, let it be supposed 
that the jointure for a widow is fixed at L.400. 
The provisions allowed for younger children, if ex- 
ceeding three, will amount to L.4200. These 
provisions seem extreriiely moderate ; but, as the 
jointure, and the interest of the provisions, fully 
exhaust one-third of the rental, the heir of entail 
in possession has no security to offer upon which 
he can borrow money ; and the provisions to child- 
ren cannot be extinguished out of the rents of the 
estate during the subsistence of the jointure. A 
similar result must follow from any other amount 
of rental. To whatever extent the one statute is 
acted upon, the other must become nugatory near- 
ly to the same extent. 

in many parts of the country, it is now neces- 
sary for proprietors to build farm-houses and offices 
at considerable expense, as an encouragement to 
improving tenants possessed of capital; and the 
tenants become bound to carry on improvements, 
for which it is stipulated they are to receive suit- 
able recompence at the termination of the lease. 
An entailed proprietor, however, with no other re- 
sources than the. entailed estate, cannot give that 
encouragement at the commencement of the lease, 
unless by renderuig three-fourths of sums actually 
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Chap. X. expended a burden lipon subsequent heirs ; and^ by 
doing so» he encroaches upon the means of granting 
provisions for a family. At the conclusion of the 
lease a tenant has tio l^gal claim against subsequent 
heirs of entail, * although stipulated by the previ-* 
ous heir. He must seek his relief against the re- 
presentatives of the person with whom he con- 
tracted. 

The statute authorizing entailed proprietors to 
burden their estates with sums expended upon im- 
provements, has not been extensively acted upoft. 
Many causes concur to prevent the general ^pli« 
cation of it An entailed proprietor eannot give any 
security for money advanced to him, till it has been 
actually expended upon improvements, after attend- 
ing to the requisites of the statute. After the 
improvements are completed, and decree of de- 
clarator obtained, ascfertaining the amount of the 
burden upon the estate, strangers are not gene-^ 
rally inclined to lend money upon such security- 
In ordinary transactions, a creditor looks to the 
rent of the estate for payment of interest, and to 
the value of it for payment of the principal** By 
the last statute under consideration, it is expressly 
provided that no security or provision shall affect 
the fee, but merely the yearly rents or proceeds of 
the lands and estates* Under such a security a 
creditor must trust to the gradual extinction of the 

« Dillon V. Campbell, 14th Jamiaiy 1780, Mot. 154S2; 
Webster v. Farqnbar, Dec. 1791> Mor. 15439 ; Mon^rifff v. 
Skene, 14tfa January 17^3 ; Fraser v* Fraser^ 17tli June 1825. 
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pdndpal out of "the third part of the rente, by tbechap. x. 
excess oi such rente over the interest of the debt j 
and that fund may be encroached upon, or exhaust- 
ed by provisions to widows and children. The se- 
curity iteelf is . open to strong objections. Many 
formalities are required by the statute for rendering 
sums expended upon improvements upon entailed 
lands effectual burdens upon subsequent heirs. The 
slightest deviation from the prescribed rules, in giv- 
ing notice of intaided improvemente, — in recording 
the notices,-r-in lodging vouchers with the Slierifl- 
clerk, — or in subscribing the accounte, not only ren- 
ders the security null, but leaves the creditor with- 
out a personal claim against subsequent heirs of en- 
tail. 

The immense mass of litigation which has been 
occasioned by the statute in l6&?, has already been 
nientioned as one of the evils arising from it. The 
statute in 1770, has also opened an ample field for 
judicial discussion, which the conflicting intereste 
of parties under it, and under the act in 1824, can- 
not fail to increase and to extend. In the preceding 
chapter, a summary has been given of the forms 
which heirs of entail in possession must observe, 
in order to render three-fourths of the sum expend- 
ed by them upon improvements effectual burdens 
upon future heirs of entail. There is scarcely a 
nuBUte point of technical formality which has not 
been stated judicially, as an objection to such secu- 
rities and burdens as affecting subsequent heirs of 
entail. The principle of decision seems to be esta- 
blished, that thje requisites of the statute must be 
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Chap. X. strictly and literally complied with. The grounds 
of objection depend upon minute attention to de- 
tail, while the improvements are in progress ; and 
•being conducted in the country, where it cannot 
be expected that cpmplete accuracy in matters df 
form will always be attended to, fatal omissions in 
creating such burdens will probjibly continue to 
prevail. A friend advancing money to forward the 
views of the heir of entail in possei^sion, to be repaid 
gradually, and in an inconvenient manner, ac- 
cording to the provisions of the statute, must 
likewise incur the risk that a subsequent heir of 
entail, even after the burden has been created by 
decree of declarator, may not, upon examining the 
record in the Sheriff-clerk's office, discover that the 
improvements actually made, do not correspond 
with the previous notice which was given of the 
intended improvements, or that, in some one par- 
ticular, there has been a defect or omission in com- 
plying with the requisites of the statute. 

In case it should be thought that this statement 
is made without sufficient authority, it may be pro- 
per to bring into view a few instances in which ob- 
jections have been sustained, without mentioning 
other cases which depended, not upon the applica^ 
tion of the principle, but upon the state of the fact 
In the case of the trustees of Elliot v. Elliot,* it 
was decided that the burden upon subsequent heirs 
was not effectual, in so far as regarded buildings or 
improvements executed within the three months 

♦ EUiot V. Elliot, 22d January 179^, Mor. 156^2. 
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subsequent to the notices given in terms of the ci«p. x. 
statute ; nor in so far as regarded farm-houses, fime- 
kilhs, or out-houses, not mentioned in the previous 
notices. In the case of Finlayson v. Monro, 12th 
December 1821, it was decided, that an intimation 
of intention to make certain improvements, served 

' upon the proper relative of the absent heir of en- 
tail, in the erroneous character of nearest heir of 
entail within Great Britain and Ireland, instead of 
being served upon the known factor, and attorney 
of the heir absent from Britain, was not a suiScieht 
notice in terms of the statute. In the case of 
iThomson and others «?• Mowat,* it was decided 

, that an intimation to a party bonajidey believed at 
the time to be the next heir, but to whom it was 
afterwards ascertained by the decision of a nice 
point of law, that such character did not belong, 
was not a sufficient notice in terms of the statute, 
to render the claim upon subsequent heirs effectual, 
although decree of declarator had been obtained, 
for liie amount of the sum which would have been 
tnade a burden upon the estate if the proper heir 
had been cited. An objection has also beeii sus- 
tained upon the ground of the account lodged with 
the Sheriff-clerk not having been subscribed by 
the heir of entail individually, although duly lodg- 
ed aad signed by his agent, under whose manage- 
ment the improvements were carried on in his ab- 
sence.! 
In the case of Campbdl e. Douglas, objections 

* Thomson and others V. Mowat^Decll, 1824, Shaw's Reports. 

t Chisolm's Trustees v. Chisolm. . 
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chapi z. ^ere sustained^* founded upon the casual 

to record accounts of expenditure, until seven days 
beyond the four months allowed by the statute for 
that purpose ; and expenses contained in accounts 
not subscribed by the heir of entail previous to re- 
gistration, were disallowed as burdens upcm the en- 
tailed estate. 

It thus appears, that any person advancing mo- 
ney upon the seciurity which this statute enables 
heirs of entail to grant, not only accommodates 
him with a loan, pa3rment of which can only be ob- 
tained by instalments, but incurs the hazard of his 
security being ultimately defeated upon grounds 
which it is impossible for him fuUy to investigate. 

When the risk of interfering with the claims of 
widows and children, to be paid out of the same 
limited fund, is added to the hazard arising from 
the nature of the only securities which can be grant- 
ed over entailed estates, it seems manifest, that 
the statute for the encouragement of improvements 
upon such properties can have very limited efiects. 
Both statutes under consideration had beneficial 
objects in view, which are not attainable while the 
statute in 168^ continues in full force. Palliative 
measures cannot remove the evils flowing from a 
system radically wrong, although they may render 
it more tolerable, and conceal its defects until the 
mischievous consequences of it become excessive. 

The effect of the remedies afforded by these two 
statutes^ must be, in the course <^* time, generally to 
reduce the inconle of heirs of entail to two-thirds 

* Campbell v. Douglas^ 15th Maj 1822. 
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of the reuto of the eaUte, undoi' buiden (xf clsUnw obaf. x 
o( iVequent occurr^^uc^, for augmentatiQm of mm- 
sters^ stipends, building and repairing kjrksi nm^ 
ses, and school houses. To ihes^ bui^leQa m»y be 
added, subscriptions expected from persons in their 
situation, for building bridges and making roads, 
and other local improvements. Entailed proprietors 
must also unavoidably incur considerable expense 
in the management of their estates, and in the 
arrangements necessary for discharging the provi- 
sions sanctioned by these statutes. These burdens 
are most grievous incumbrances, owing to their 
limited credit, arising from the restrictions under 
which they possess their properties! 

The statute in 1770, states in its preamble, the 
obstructions to agricultural improvements, arising 
from entails, which even at that period, seem to 
have been universally acknowledged. After stat- 
ing the limitations contained in entails, the pre- 
amble thus proceeds,* " whereby the cultivation 

* of land in that part of the kingdom is greatly ob- 

* structed, and much mischief arises to the public j 

* and which must daily encrease, so long as the 

* law allowing such entails subsists, if some re- 

* medy be not provided. Wherefore, to prevent a 
' mischief and inconvenience so hurtful to the pub- 

* lie, be it enacted,' &c. 

From the considerations which have now been 
stated, it seems to follow as an irresistible conclu* 

* iOth Geo. III. cap. 51. 
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^^^ X. sion, that the evils arising from the statute in 1685, 
and acknowledged by the statute in I77O9 both as 
affecting private and public*interests, have not been 
removed by the remedial statutes under conside- 
ration. 
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CHAPTER XI. 

^f THE INSTANCES IN WHICH THE PROVISIONS CON- 
TAINED IN. THE ACT 1685, HAVE »i£N DEPARTED 
FROM, AND THE PRINCIPLES MENTIONED IN THE 
PRECEDING CHAPTERS HAVE BEEN RECOGNISED. 

The two statutes under consideration in the pi:e- cup. xi 
ceding chapter, are direct and positive encroach-, 
ments upon the previously established rights of sub- 
stitute heirs of entail. The benefits arising from 
these statutes, although extremely inadequate to re- 
move the evils which, in some • instances they may 
palliate or alleviate, must not be allowed to with- 
draw attention from the fact, that they are encroach- 
ments upon the rights of substitute heirs of entail 
sus established by the act in 1685, and numerous 
deeds . of entail. By these deeds every entailed 
proprietor was entitled, upon his succession, to en- 
joy the full rents of the property, under no deduc- 
tion for improvements by his predecessor, and un- • 
der no claim for provisions beyond the sums allow- 
ed by the original deed of entail. Under the sanc- 
tion of the statute, and the pressure of circumstan- 
ces, these claims, strongly enforced by moral obli- 
gation, have been resisted by heirs of entail stand- 
ing* upon their legal rights. They were as well 
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ch«p. XI. entitled to do so, as they now are under the sub- 
sequent statutes, to refuse payment of burdens 
created for sums expended upon the hnprovenient 
of their estates, upon the grounds of some trifling 
informality in the procedure, for the purpose of 
rendering tibem ^ftctuaU 

In some respects, the statute in 1770 increased 
the difficulties of subsequent heirs of entail^ fay giv- 
ing effect to the acts of their predecessors* They 
may be subjected in payaneirt of burdens iacurred 
for expenditure highly prejudtcial to dieir interests. 
They may be under the necessity of paying out of 
tiie reilts of the estate the money unprofitably em- 
ploy^ in buikliiig mansion houses, ivfaich must be 
kept up at soi&e expeme, although the.odier bur- 
dens with which they are encuiobered macf tendar 
it imprudent for them to keep a suitable i^stad^isb- 
ffieot for residence upon their property* In mdk 
circumstances, an additioaai disadvaiHtage is biA 
upon substitute heirs of entail. They may &ot 
have the means of residing in the manaion-hmtse^ 
with the expense of building which tbey am biav 
dened $ but it is an established ipoint, that titiey aie 
not entitled to grant leases of it» nor of the a(i^n» 
ing grounds laid out suitably for the residence of a 
family, for which they must therefore draw a smi^ 
er rent) than by the ordinary mode of toMkogeBiealt 
by tenants under leases of certain endumnce. 

Entailed proprietors are likewise siib^cted in ssi- 
oUier hardship, arising out of this remedial statute. 
It has been decided,* that in estimating the amouot 

* Stirling V, Oalrymple, 14th December 1814. 
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of two years' rent of the lands which may be ex* 009. xi. 
pended in building a mansion-housey the rent not 
only of the particular estate upon which the house is 
built, but of the whole estates included in the entail, 
is to be taken into account. Subsequent heirs of 
entail may therefore be subjected under the statute 
in payment of sums for building a house upon the 
pioperty, which is least suited for thek convenience 
and taste, as a place of residence. 

Tlie legislature has thus interfered and made 
encroachments upon the previously established 
rights of substitute heirs of entail, from views of 
expediency and public benefit Other instances 
may be stated. 

By the statute 1690> c. l^, enacted with egress 
reference to the act in 1685, and whjch may there- 
fore be cciasidered as completing the law upon the 
^nibject of entails, it is provided, that heirs of en- 
tail shall not be prgudged by the forfeiture of their 
pitedeo^sors, provided that the deeds contain pro- 
hibitive and irritant clauses, and are duly recorded. 
This statute is entituled, ' Act for security of the 
^ creditors, vassals, and heirs of entail, of persons 
* forfeited.' » 

At the time of the union with England, however, 
public benefit seemed to require, tiiat the crime of 
high treason should be established by the same 
mode of trials and visited with the same punish* 
noent in both parts of tiie united kingdom. For 
ibis purpose, a statute* was passed, by which the 
mtuation of substitute heirs of entail was most ma- 

• 7 Anne, c. 20. 
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ciuqp. XI. terially altered. It was enacted, * that all pwMDs 

. < convicted or attainted of high treason, or mifipri- 

' sion of high treason in Scotland, ^lall be subject 

< and liable to the same corruption of blood, pains, 

* penalties, and forfeitures, with persons convicted 

* of these crimes in England/ 

By the law of England, a person convicted of 
high treason forfeits his entailed estate for himself 
and his heirs, but the forfeiture does not apply to 
those who are entitled to take the estate as re- 
mainder-men. 

The statute of Queen Anne, however, enceoach- 
ed upon the established rights of heirs of entail in 
Scotland, by subjecting the entailed estates to &r- 
feiture, from which they were protected .by the 
statute in 1690. In its literal acceptation, the sta- 
tute of Queen Anne applied to the remotest sub- 
stitutes called to the succession by the deed, of en- 
tail, who can only claim the estate under the cha- 
racter of heirs without any such distinction as takes 
place in England between heirs in fee tail and re- 
mainder-men. By the judgment in the House of 
Lords, in the case of Captain Gordon of Park in 
1747, the forfeiture enacted by the statute of 
Queen Anne was held to apply only to those de- 
scendants who fall under the description of heirs 
in fee tail in English deeds, and not to be applica- 
ble to those substitutes, who, though entitled to 
maintain ajus crediH as heirs of entail in Scotland} 
are in other respects in a corresponding situation 
with remainder-men in England. It thus appears, 
that when the benefit of the public seemed to re- 
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qiike it, the l^gidature deprived substitute heirs of Cill^^ xi. 
ecdaji of subsisting established rights, and the 
. House of Lords, in interpreting that legislative act»* 
decided according to the spirit and purpose rather 
than the strict terms of the statute \ and thus put a 
large class of substitute heirs of entail in Scotland 
upon the same footing with remainder-men in 
England, who have an undoubted ' right to remove 
the fetters under which they possess entailed estates. 
In another instance, the rights of substitute heirs 
of entail were not very particularly attended to as 
of sufficient importance even to delay, far less to 
prev^t, the execution of an important measure. 
By the act for abolishing heritable jurisdictions in 
1 747> it was provided that compensation should be 
made to the persons deprived of those jurisdictions. 
Many of those rights had passed into the entails of 
the difierent families who possessed them. The 
sum of L. 15^,031;^, 12s. 2d. was voted by Parlia- 
ment for the purpose of making compensation and 
satisfaction to the parties interested for the jiuis- 
dictions and offices annexed to the Crown, as the 
value thereof returned by the Court of Session to 
the Lords of the Treasury. By the statute, all 
persons considering themselves entitled to com- 
pensation were required to lodge their ' claims by 
petition to the Court of Session. It appears that 
there were only five petitions presented upon the 
part of the substitute heirs of entail, for the purpose 
of having the sums allowed as compensation lodged 

* Vide Lord Hardwicke's Letter to Lord Karnes: .Elucida^ 
fionSj Art. 42. 
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01^X1.121 one of the banks in Scotland till setded upon 
the heirs of entail in terms of the statute. By the 
act in 1747) it was declared, that heritable juris- 
diction should cease from and after the 25th of 
March 1748, and upon the 15th of June 1748, 
without any otha* intimation to substitute heirs of 
entail than the permission given to them by die 
statute to lodge their claims^ the Court of Session 
reported to the Lords of the Treasury,* * that no 

* petition was given in to us, or applications to lliat 

* purpose by any heir of entail, or any other per- 
^ son falling under the descripticm in the act of 

< Parliament, except in very few cases hereafter to 
' be particularly noticed ; and tJiOugh it is pro- 

* bable that more of the jurisdictions may h^ve 

< been entailed, and still more affected widi in- 

* cumbrances, we presume that the heirs of entail 

* and incumbrancers have not been solicitous to 

< embarrass themselves or ihe claimants with pefi- 

< tions or applications to us, trusting to the honour 

* and integrity of the claimants, that they wcmld 
' apply the money, when received, to the proper 
' uses, and would find it their own interest so to 

* do ; and knowing that in case it was not properly 

* applied there would yet remain place for a de- 

* mand and action against the claimants to apply 

* the money in the proper way.* 

It appears that these five claims by substitute 
heirs of entail amounted oidy to L.6101, ISs. 7d« } 
and the Court reported, * that their value,* (and 
the amount of three claims by incumbrancers) * ac- 

* Acts of Sederunt, p. 434. ^ 
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* eordiiig as tiiey are severally rated, will fell to chap. xi. 

* be lodged in one of the banks of Scotland in con- 

* sequence, by the directions given by the act of 

* Psatiiament. And with respect to all the other 
^ daims, so far as appears to us, we are humbly of 

* opipion that the value of them may be lawftilly 

* paid to the original claimants/ The rights of ^ 
substitute heirs of entail seem upon this occasion 

to have received very little attention, and it was in 
a great measure left with the heirs of entail in pos- 
session to provide for their interest, wiA tiie ex- 
ceptions of those instances in which they brought 
forward their claims within a very limited period. 
No intimation to substitute heirs of entail was re- 
quired by the statute, or was given by any judicial 
forms in carrying it into execution. 

By the statute ^ Geo. 11. c 50, it was declar- 
ed, updn the footing of a public benefit, law&l for 
the proprietors of entailed estates to sell the supe- 
riorities of their lands to their vassals, and it was 
provided that tibe price should be appHed for the 
uses of the entail. The power of tlienf^Am pro- 
hibited by entails under Ihe statute in 1685 was 
thus sanctioned by the act in 1747* and properly 
erf an entirdy difierent description was allowed to* 
be brought under the restrictions of entails in place 
of the superiorities disposed of. In this manner, 
the value of entailed property might be diminished 
to a greater extent upon tiie succession of the last 
stdjstitute, in whose person it becomes an estate in 
fee simple, than it had been increased by the ap- 
plication of the price received by a predecessor. 



108 INSTANCES OF ALTEEATION OF, &C 

Chap. XI. Subsequent heirs of entail, by the sale of superio- 
rities, in tenns of this act, were thus precluded 
from granting liferent infeftments, in order to create 
votes ibr which they might have obtained an ade- 
quate price, or from promoting the views of sons 
whose pursuits in life might render it desirable for 
them to stand upon the roll of freeholders. The 
opinion has been expressed upon the Bench, * that 
the irritancies contained in an entail do not afford 
a court of freeholders a sufficient ground of objec- 
tion to a vote, unless it appears from other cir^ 
cumstances to be nominal and fictitious. 

By the statute 59 Geo. III. cap. 61, directing 
assessments for building jails, it is enacted^ that 

* every proprietor of an entailed estate who shall 
' pay assessment under this act, shall be a creditor 

< to the succeeding heir of entail, in the manner 

< afler mentioned, for three fourth parts of the mo- 

* ney to be paid.* 

^ Unless for the provisions of this statute, the ex- 
pense of building jails must have been defrayed by 
the pofif^sor of the estate at the time ; and subse- . 
quent heirs of entail were not burdened with any 
part of a payment made by a predecessor. 
' It thus appears, that the provisions of the statute 
in 1 685, have been altered by subsequent legisla- 
tive acts, when the interest of the community seem- 
ed to require it i and that, in several instances, the 
rights of substitute heirs, established by entails un- 
der the act in 1685, have been materially affected 
by posterior statutes. 

* Montgomerie v. Cathcart and Oswald^ 2d March 18 13. 
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CHAPTER XII. 



CONCLUSION. 



From the views of the subject exhibited in the pre-^*^^^^^- 
ceding chapters, it appears that the law of entail, as 
established by the act in 1685, had its or^n in 
causes which, happily for the country, have long 
ceased to exist. ^ It likewise appears, that the prin- 
ciple of allowing to individuals an uncontrolled 
power to deprive future generations in perpetuity 
of the right of alienating property, and of granting 
efiectual securities oyer it, sanctioned by that sta- 
tute, ia incompatible with the rights and interests 
of society in a commercial country, injurious to 
ag^ricultural improvements, and, in its (Consequences, 
frequently attended with grievous hardships to in- 
dividuals, from the restrictions under which they 
possess the inheritance derived from their ances- 
tors. It further appears, that the palliative mea- 
sures which have hitherto been adopted are totally 
inadequate to remove the mischievous consequen- 
ces arising from entails^ as sanctioned by the statute 
in 1685 ; and that, from the extent to which the 
system of entailing has been carried, le^slative in- 
terference is necessary to check the progress of it 
in future. 
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Chap. xn« The views of the subject which have been exhi« 
bited, seem to suggest three modes by which, un->^ 
der legislative sanction, the progress of entails may 
be checked. 

I. By applying the principle adopted in England, 
by which the right of entailing, although equally 
interminable in its form as in Scotland, is so re- 
stricted in its practical operation, that the exercife 

• of it may be rendered ineffectual by auy heir in 
possession, of lawful age, succeeding after tho^e 
who were alive at the date of the deed of entai), 
and have been specially named in it. In this man- 
ner, such heir or remainder-man, as he is termed 
in England, not merely acquires the right of alien- 
ating the estate for a valuable consideration, or of 
granting securities over it, but has it in his power 
gratuitously to alter the order of succes»U>n agree* 
ably to his own inclination. 

II. The principle of Roman law established by 
the Emperor Justinian, may be adopted, by whidi 
the power of entailing is sanctioned, not exceeding 
four generations ;— or the principle adopted in 
France in 1747i ^^y he established, by which that 
ri^t is limited to two generations ;-— or some spe- 
cified period, deemed expedient for the endur- 
ance of entails, may be fixed. By liiese modes 
the heir in possession at the expiration of the spe- 
cified period, is entitled to enjoy the property ftee 
from restrictions, and to convey it gratuitously. 

III. The principles staled in the heads o£ the 
bill, prepared by the Faculty of Advocates in 176*, 
may be adopted, by which prohibitions against alien- 
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ating property for onerous causes, or granting se- chap. xii. 
curities over it, allowed by the statute in l66d, 
shall not be effectual, in so far as regards future 
deeds, unless against persons in existence at the 
date of such deeds, and therein specially named ; — 
and shall not be effectual in so iar as regards sub- 
sisting deeds of entail, unless against persons in 
existence at the date of the proposed statute. By 
this mode, the extravagance of an heir may be 
checked when necessary ; and an established order 
of succession may be fixed, which cannot be gratu- 
itously altered. 

In exhibiting these views of the inexpediency of 
the law of entail in Scotiand, and of the remedies 
proposed for amending it, in a manner extremely 
imperfect, when compared witii the deep impor. 
tance of the subject, every topic of speculative opi* 
nion has been most anxiously avoided, and no 
statement has been made which does not appear to 
rest upon high authority. It does not become an 
humble individual to offer an opinion, as to the re- 
medy which deserves the preference, for the pur- 
pose of removing the mischievous consequences 
arising from the present law of entail, so as to con- 
fer the greatest possible pubUc benefit, with the 
slightest possible private inconvenience. The dis- 
cussion involves many important considerations, and 
requires extensive practical experience in its exa^ 
mination. It seems, however, unquestionable, that 
from the extent to which the system of entaiUng 
has been carried, it becomes a national object to 
check its progress ; and the interests of the country. 
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Chap. xii. seem to require that the subject should be investi- 
gated, by those whose talents and knowledge may 
render the inquiry satisfactory and beneficial. 

Having endeavoured to excite attention to these 
important points, it may not, however, be thought 
presumptuous to suggest for consideration, that, if 
the principle adopted in the heads of the bill prepar- 
ed by the Faculty of Advocates in 1764, should be 
deemed the most expedient remedy, an addition 
might be made to it, by which entailed proprietors in 
possession, under subsisting deeds, may be allowed 
to bring to aconclusion the prohibitions against alien- 
ating for onerous causes, or granting securities over 
their properties, upon application to the Court of 
Session ; and upon proof that they have obtained 
the concurrence and consent of all the heirs in ex- 
istence, (including the guardians of such as ar6 tin- 
der age,) at the date of the act proposed to be pass- 
ed, agreeably to the heads of the bill. 



FINIS. 



ERRATUM. 
Page 39, Note, for B. ii. T. 19, read B. ii. T. 3. 
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I JAMES Vn. CAP. 22. — ^ACT GOKCEENING TAILZIS«» ' 

May 27, 1685. 

•r .. ' • • . . . ■ ■ r 

f 
•■ ♦ 

OuB SovereigQ Lord, with, advice and consent of ^hk 
Estates of Parliament, statutes and declares, that it shall 
be lawful to bis Majesty's subjects to tailzie their. lands 
and estates, and to substitute heirs in their tailzies with 
such provisions and conditions as they shall think fit; 
and to affect the said tailzies with irritant and resolutive 
clauses, whereby it shall not be lawful to the heirs of 
tailzie to sell, annailzie,. or dispone the said. lands, or 
any port thereof, or contract debt, or do any other deed 
whereby the same may be apprised, adjudged, or evicted 
from the others substitute in the tailzie, or the succession 
fraatrfite or interrupted i declaring all such deeds to be 
in thimselYes null and void; and that the next l\eir of 
toilsie may immediately, upon contravention, pursue de- 
clarators thereof and serve himself heir to him who 
4ied Inst infeft in the fee, and did not contravene with- 
out necessity anyways to represent the contravener. It 
is always declared that such tailzies shall only be allow-% 
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ed in which the aforesaid irritant and resolutive clauses 
af e inserted in the procuratories of resignation, charters, 
precepts, and instruments of seisin; and the original 
tailzie once produced before the Lords of Session judi- 
cially, who are hereby ordained to interpose their autho- 
rity thereto ; and that a record be made in a particular 
register-book^ to be kept for that effect, wherein shall bb 
recorded the names of the maker of the tailzie, and of 
the heirs of tailzie, and the geperal designations of thft 
Lordships and Baronies, and the provisions and condi- 
tions contained in the tailzie, with the aforesaid irritant 
and resolutive clauses subjoined thereto, to remain in 
the said register ad perpetuam rei memoriam. And for 
which record there shall b§ payed to the Clerk of Regis- 
ter and his deputes the Sfune dues as is paid for the 
registration of seisins, and which provisions and irri- 
tant clauses shall be repeated in all the subsequent con- 
yeyances of the said tailzied estate to any of the heirs of 
tailzie. And b^ing so insert, his Majesty, wit^ advice 
and consent foresaid, declares the same to be re^l and 
effectual, not only against the contraveners and their 
heirs, but also against their creditors, comprisers, ad- 
judgers, and other singular successors whatsoever, whe- 
ther by legal or conventional titles. It is always hereby 
declared, that if the said provisions and irritant clauses 
.^all npt be repeated in tl^e rights and conveyances, 
whereby any of the heirs of tailzie shall brook or enjoy 
the tailzied estate, the sdd omission shall import a conr 
travention of the irritant and resolutive clauses against 
the person and his heirs who shall omit to insert the 
same, whereby the said estate shall, ipso /acta fall, ac- 
i^resce, and be devolved to the next heir of tailzie, but 
shall not militate against creditors and other singular 
successors who shall happen to have (Contracted bonajidi 
)vith the person who stood infeft in the said estate witb» 
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out the said irritant and resolutive clauses in the body of 
his right. And it is further declared, that nothing in 
this act shall prejudge his Majesty, as to cionfiscations 
or other fines, as the punishment of crimes, or his Ma- 
jesty or any oth^r lawful superior of the casualties of su- 
periority which may arise to them out of the tailzied es- 
tate ; but these fines and casualties shall import no con- 
travention of the irritant clause. 
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No. II. 

HEADS FOR A BILL TQ AMEND THE LAW GOKCERNING 
TAILZIES, IN THAT PART OF GREAT BRITAIN CAIX£I> 
SCOTLAND. BY THE FACULTY OF ADTOCATXS.* 



I. By an act of the Parliament of Scotland, ia the year 
1685, cap* 22, it was ^ enacted and declared. That it 
should be lawful to his Majesty^s subjects to tailzie their 
estates, and to substitute heirs in their tailzies, with such 
provisions and conditions as they should think fit ; and 
to a£Pect the said tailzies with irritant and resolutive 
clauses ; declaring, that it should not be lawful to the 
heirs of tailzie to sell or dispone the said lands, or any 
part thereof; or to contract debt, or to do any other deed 
whereby the same may be evicted from the other sub- 
stitutes in the tailzies, or the succession frustrated or in- 
terrupted ; and declaring all such deeds to be in them- 
selves void ; and that the next heir of tailzie may imme- 
diately, upon contravention, pursue declarators thereoii^ 
and serve himself heir to the person who died last infeft 
in the fee, and did not contravene without necessity any- 
wise to represent the contravener.' And by which act it 
was also provided and declared, ^ That such tailzies only 
should be allowed in which the foresaid irritant and re- 
solutive clauses are inserted in the procuratories of re- 
signation, charters, precepts, and instruments of seisin, 
and the tailzie once produced before the Lords of Ses- 
sion, judicially; and that the same should be recorded 
in the register-appointed to be kept for that efiPect : and 
that the said provisions and irritant clauses should be 

* Soots Magazine, AfHril 1765. 
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* repeated in all the subsequent conveyances of tbe said 

* tailzied estate ; which clauses are declared to be real 
f and effectual, not only against the contraveners and 
< their heirs, but also against their creditors and other 
^ singular successors whatsoever,' as in die said act at 
more length is contained. 

II. Under the authority of the aforesaid act, a great 
part of the liands in »Scotlaad are fliready subjected to 
such tailzies, with prohibitive, h*rititnt, and resolutive 
clauses restraining the heirs of tailzie to the most remote 
generations from alienating or incumbering the same, or 
any part thereof. And as such clauses and provisions 
are by experience found to be attended with many ill 
conseq^uences, both to public and private interest, 

III. For remedy thereof, it is proposed, that from and 
afler the day of next to come, in this 
present year , it shall hot be lawful for any 
person or persons, proprietors of lands or heritages, in 
that part of Great Britain called Scotland, by any settle* 
ment,* disposition, bond of tailzie, or other deed to be by 
him or them executed, of all or any part of their said 
landsor estates, to burden or affect the said settlement 
with any prohibitive, irritant, or resolutive clauses, so as 
to limit and restrain any of the heirs of tailzie not in life 
at the time of making such settlement, or not specially 
named therein,^ from alienating such lands in whole or in 
part, for just and necessary causes, or for a true price, or 
other valuable Consideration paid for the same, or from 
granting wadsets' and other real securities upon or out of 
ibe same ; or from charging the same with debts, as sucl^ 
heir of tailzie shall think proper. 

m 

IV. And it is hereby proposed, that all such prohibi- 
tive, irritant, and resolutive <;lauses^^n^inj^[ia-/inj^jsuch 
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tailzie or settlement, of date posterior to the said 

da^ 6( shall be held void, and of no force or 

effect whatd'oever, with respect to such heirs as liforesaid. 

V. Provided nevertheless, that it shall be lawful for, 
and in the power of every such proprietor of lands or 
estates in Scotland, by such tailzie or settlement, to im- 
pose prohibitive, irritant, and resolutive clauses to their 
full extent, as Xhey might have done before making 
tiiis (proposed) act, upon any heir or heirs of tailzie who 
shall be in life at the time of making such settlement, and 
therein specially named ; and in case of contravention, 
not only to irritate and resolve the right of the heir 
so contravening, but ailso to annul the debts and other 
deeds of contravention, so far as the same may affect, 
chargCj or burden such tailzied lands or estate : Provide 
ed such tailzies shall be in other respects completed and 
perfected according to the directions of the aforesaid act of 
I66d, in all points ; and that the said prohibitive, irritant} 
and resolutive clauses, shall be ingrossed in the procura- 
tories of resignation, charters, precepts, and instrumentsr 
of seisin, whereby, or under which, any of the said heirs 
of tailzie, shall or may hold, or enjoy such tailzied lands or 

^estiiies. 

VI. Provided always, that from and after the said 

day of it shall not be lawful for 

any such proprietors of lands or heritages, in that part of 
Great Britain called Scotland, in any settlement, disposi- 
tion, bond of tailzie, or other deed to be by him or them 
executed, of all or any part of their said lands or estates, 
to limit or restrain by any prohibitive, irritant, or resolur 
tive clauses, or in any other manner whatever, their heirs 
of tailzie from granting leases of all or any part of the 
lands or heritages contained in such deed of tailzie for 
any life or lives, not exceeding lives, or 



APPENDIX* 7 

for any term of years not exceeding years ; 

such leases being always granted for a rent or tack duty, 
not under what the lands so leased do pay or yield at the 
time of granting the same ; or from providing the hus-* 
bands or wives of such respective heirs of tailzie in such 
jointure or jointures, or liferent provisions, as they shall 
think proper : the samq not exceeding one-third of the 
free rent of such lands or estate, after d^uction of 
other jointures and liferent provisions, and of the interest 
of such debts, real or perspnal, as shall then be chargeable 
on the respective estates ; or from granting provisions to 
their children, the same not exceeding three yei^rs' free 
rent of such land or estate^ after deduction of the interest 
of such debts, real or personal, as aforesaid. And all 
such prohibitive, irritant, and resolutive clauses contained 
in any such deed of tailzie or settlement to be made o^ 
executed after the said ' day of 

shall be held void, and of no force or effect whatever. 

VII. And in order to give all possible security to pur- 
chasers, creditors, and others, contracting hofna fide with 
the persons in possession of such tailzied estates, and to 
prevent as far as may be, their being deceived or defraud- 
ed, it is further proposed, that it be enacted, that no 
prohibitive, irritant, or resolutive clauses contained in any 
tailzie to be made and executed after the said 
i day of shall be of force or avail against 

purchasers, creditors, or others contracting with the heirs 
of tailzie in possession of such estates, until such time as 
the said tailzies shall be not only recorded in the register 
of tailzies according to the directions of the aforesaid act 
pfl6&5; but also until such time as infeftment shall be 
thereupon taken ; and all the prohibitive, irritant, and re- 
solutive clauses be ingrossed in the instrument of seisin, 
apd the seisin recorded in the proper register. 
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VIII. And it is further proposed, with respect to all 
su^ch tailzies ^ «hall be made and executed after the said 
4ay of . that the contravention of any of 

the conditions or prohibitions therein contMned^ shall on* 
}y pperate as an irritancy or forfeiture qf the right of the 
person cont^rayening, and shall not affect the heii9^ ihoi^ 
def ceAd,e;d of the body of the contravener, any law, cus- 
tom, or usage, or^^y provision in the tailzie, to the con* 
tr^y notwithstanding. 

, IX. Under the authority of the aforesaid act of 1685» 
imiany tailzies have been made containing prohibitive, irrt* 
t$uit| and resjt^u^ve clauses, which are hereby proposed to 
^e pr<|hibited and restrained for the future; and as it is 
feasonable, so fari^ {t m^y be consistent with the riglM 
fnd interests of the severiil h^rs of t^zie now alive and 
existing, to introduce and establish ap unif<Nrmiiy 99A 
equality bel^Rreen the tailzies already mad^ and those to 
be made after the said day of 

.^y reducing the limitations i^nd restriptions of the tail- 
zies already i|iade within reasonftble boiinds; it is pro<- 
posed, that all taihaes «lre^y mftde and estf|bli||)ie4i put- 
suant to the directions of the said tot 168$, ^hall sul^atst 
^d stand in full force, and have effect with aiftl an<|er 
$he exception after^mei^tioned, during th^ lives and exislp 
ence of aU or any of the heirs of tailzie galled to the sttCn 
session, by any such deeds of tfulzie who shall be in lifii 
upon the said day of b\it that firofn 

anj^ after the death of the longest liver of the said hmrsof 
^zie respectively, all prohibitive, irritant, and reaolti- 
tiye clauses contained in any sucl^ deed of taibrie or 
settlement already made and established, other than ^ose 
which are by this act authorized and allowed with req)eet 
to future tailzies, shall, from thenceforth cease and detei^- 
miiie, and have no force or effect whatever. 
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X. ftcfp^fB^f That tiotwitbstaMdmg any such prohibit 
th^ JitlftHD^ and resohHire clauseis cotntaihed in any faH- 
iSMAMAy tkMd and established, fmrsuant to the di- 
rie^^ia ptAe said act <tf 1685» it shall be lawftd for the 
red^Mtive heirs iin possession, bjr virtue of such tailzies, 
to grant leases of all or any part of the lands or heritages 
therdiii «$oiitaiAed, for any life or fires not exceeding 

lives, or ft^ any term of years not exceeding the 
teilti af years ; sadi leases bemg always granted 

for a r^t ot tack-duty, not under what the lands so 
leased do pay or yield at the time of granting such lettses ; 
ot flMh previcb^ the husbands or wires of the respec- 
tive &6hrs df tiHzie in such jointtire or jointures, or li£^ 
reM piorisibns as they shall thixik prbper ; the same not 
exeeedhig ew&*third of the free rent of sudi hinds or 
estates after deduction of other jointures, and liferent 
provisions, and the interest of such debts, real or per- 
sofedi, as shall 'di^ be changeable thereupon; or from 
granting provisions to their children, the same not ex- 
ceeding three years' free rent of such lands after deduc- 
tion of the interest of such debts as aforesaid. 

XI. Proposed, That where lands or estates, whether 
contained in taiboes already made under the authority of 
the said act of 1685, or to be made under the authority 
of this act, shall be lawfidly charged with debts and in- 
cumbrances^ it shall be lawful for the heirs of tailzie pos- 
sessed of such lands or estates to sell by public roup or 
auctiocirsueh parts of the said tailzied lands and estates 
as may be sufficient to satisfy and pay the said debts 
and incumbrances* Providing always. That such sale 
shall be made only by the authority of the Court of Ses- 
sion tfpoii a summpns of sale against all the subsequent 
heirs of tailzie then in life ; and that the price shall be 
BppVted by directicm of the said Court in payment of the 
said debts, and defraying the expenses of the said sale ; 
and such sale so made shall not only be a sufficient se- 
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curity to the respective purchasers, * but also shall not 
operate any irritancy, contravention, or forfeiture* of the 
right of the heir who shall make such sale; any thing 
herein contained, or in any other law or usage, or any 
provision in the tailzie to the contrary notwithstanding. 

XII. That it be provided. That nothing herein coa*> 
tained shall be construed to repeal or alter the said act 
of 1685 in any of the heads, .articles, clauses, or provi- 
sions thereof other than, those herein, before mentioned; 
but the said act shall remain in full force as to all such 
heads, articles, clauses, or provisions, concerning which 
no provision is made in this act, or which are not incon- 
sistent therewith in the sdme way and manner as if this 
act had never been ma^e. 
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HEADS FOR A BILL TQ AMEND THE LAW GOKCERNINO 
TAILZIES) IN THAT PART OF GREAT BRITAIN CALL£I> 
SCOTLAND. BY THE FACULTY OF ADTOCATES.* 



I. By an act of the Parliament of Scotland^ in the year 
1685, cap* 22, it was ^ enacted and declared. That it 
should be lawful to his Majesty^s subjects to tailzie their 
estates, and to substitute heirs in their tailzies, with such 
provisions and conditions as they should think fit ; and 
to a£Pect the said tailzies with irritant and resbludve 
clauses ; declaring, that it should not be lawful to the 
heirs of tailzie to sell or dispone the said lands, or any 
part thereof; or to contract debt, or to do any other deed 
whereby the same may be evicted from the other sub- 
stitutes in the tailzies, or the succession frustrated or in- 
terrupted ; and declaring all such deeds to be in them- 
selves void ; and that the next heir of tailzie may imme- 
diately, upon contravention, pursue declarators thereofi^ 
and serve himself heir to the person who died last infeft 
in the fee, and did not contravene without necessity any- 
wise to represent the contravener.' And by which act it 
was also provided and declared, < That such tailzies only 
should be allowed in which the foresaid irritant and re- 
solutive clauses are inserted in the procuratories of re- 
signation, charters, precepts, and instruments of seisin, 
and the tailzie once produced before the Lords of Ses- 
sion, judicially; and that the same should be recorded 
in the register-appointed to be kept for that efiPect : and 
that the said provisions and irritant clauses should be 

* Soots Magazine, AfHril 1765. 
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* repeated in all the subsequent conveyances of the said 

* tailzied estate ; which clauses are declared to be real 

* and effectual, not only against the contraveners and 
' their heirs, but also against their creditors and other 
^ singular successors whatsoever,' as in die said act at 
more length is contained. 

II. Under the authority of the aforesaid act, a great 
part of the lands in Scotland are fliready subjected to 
such tailzies, with prohibitive, hritUnt, and resolutive 
clauses restraining the heirs of tailzie to the most remote 
generations from alienating or incumbering the same, or 
any part thereof And as such clauses and provisions 
are by experience found to be attended with many ill 
conseq^uences, both to public and private interest, 

III. For remedy thereof, it is proposed, that from and 
afler the day of next to come, in this 
presenf year , it shall not be lawful for any 
person or persons, proprietors of lands or heritages, in 
that part of Great Britain called Scotland, by any settle* 
ment,* disposition, bond of tailzie, or other deed to be by 
him or them executed, of all or any part of their said 
lands- or estates, to burden or affect the said settlement 
with any prohibitive, irritant, or resolutive clauses, so as 
to limit and restrain any of the heirs of tailzie not in life 
at the time of making such settlement, or not specially 
named therein,, from alienating such lands in whole or in 
part, for just and necessary causes, or for a true price, or 
other valuable Consideration paid for the same, or from 
granting wadsets and other real securities upon or out of 
the same ; or from charging the same with debts, as such 
heir of tailzie shall think proper. 

m 

iV. And it is hereby propos^sd, that all such prohibi- 
tive, initant, and resolutive clauses^^ntoined[iujiny.,such 
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liailzie or settlement, of date posterior to the said 

dajr 6f shall be held void, and of no force or 

effect whatsoever, with respect to such heirs as aforesaid; 

V. iPrbvided nevertheless, that it shall be lawful for, 
and in the power of every such proprietor of lands or 
estates in Scotland, by such tailzie or settlement, to im- 
pose prohibitive, irritant, and resolutive clauses to their 
full extent, as Xhey might have done before making 
t)iis (proposed) act, upon any heir or heirs of tailzie who 
shall he in life at the time of making such settlement, and 
therein specially named ; and in case of contravention, 
not only to irritate and resolve the right of the heir 
so contravening, but also to annul the debts and other 
deeds of contravention, so far as the same may affect, 
charge^ or burden such tailzied lands or estate : Provid-*^ 
ed such tailzies shall be in other respects completed and 
perfected according to the directions of the aforesaid act of 
168d, in all points ; and that the said prohibitive, irritant, 
and resolutive clauses, shall be iiigrossed in the procura- 
tories of resignation, charters, precepts, and instruments* 
of seisin, whereby, or under which, any of the said heirs 
of tailzie, shall or may hold, or enjoy such tailzied lands or 

'estiiies. 

VI. Provided always, that from and after the said 

day of it shall not be lawful for 

any such proprietors of lands or heritages, in that part of 
Great Britain called Scotland, in any settlement, disposi- 
tion, bond of tailzie, or other deed to be by him or them 
executed, of all or any part of their said lands or estates, 
to limit or restrain by any prohibitive, irritant, or resolur 
tive clauses, or in any other manner whatever, their heirs 
of tailzie from granting leases of all or any part of the 
lands or heritages contained in such deed of tailzie for 
any life or lives, not exceedkig lives, or 
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for any term of years not exceeding years ; 

such leases being always granted for a rent or tack duty^ 
not under what the lands so leased do pay or yield at the 
time of granting the same; or frpm providing the hus-* 
bands or wives of such respective heirs of tailzie in such 
jointure or jointures, or liferent provisions, as they shall 
think proper : the sam^ not exceeding one-third of the 
free rent of such lands or estate, after d^uction of 
other jointures and liferent provisions, and of the interest 
of such debts, real or perspnal, as shall then be chargeable 
on the respective estates ; or from granting provisions to 
their children, the same not exceeding three yei^rs' free 
rent of such land or estate^ after deduction of the interest 
of such debts, real or personal, as aforesaid. And all 
such prohibitive, irritant, and resolutive clauses contained 
in any such deed of tailzie or settlement to be made of 
e&eciited after the said ' day of 

shall be held void, and of no forpe or effect whatever. 

VII. And in order to give all possible security to ppr- 
t;hasers, creditors, and others, contracting bona fide with 
the persons in possession of such tailzied estates, and to 
prevent as far as may be, their being deceived or defraud- 
ed, it is further proposed, that it be enacted, that no 
prohibitive, irritant, or resolutive clauses contained in any 
tailzie to be made and executed after the said 
day df . shall be of force or avail against 

purchasers, creditorSj, or others contracting with the heirs 
of tailzie in possession of such estates, until such time as 
the said tailzies shall be not only recorded in the register 
c^ tailzies according to the directions of the aforesaid act 
pf 1685; but also until such time as infeftment shall be 
thereupon taken ; and all the prohibitive, irritant, and re- 
solutive clauses be ingrossed in the instrument of seisin, 
ap^ the seisin recorded in the proper register, 
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